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PREFACE TO 


THE THIRD EDITON 


T he first edition of this book was released 
on September 1, 2001. A few days lat- 
er, terrorist attacks in New York, Washington, 
D.C., and Pennsylvania created an environment 
in which many photographers faced suspicion, 
and even confrontation, as they went about 
their normal activities. Fortunately, the laws af- 
fecting photography did not change in response 
to the attacks. Nonetheless, there was a genuine 
need that photographers come to better under- 
stand the legal aspects of taking images and to 
stand up for their rights. I take some pride in 
the fact that the Legal Handbook and the “Pho- 
tographer’s Right” document (available for 
download at www.krages.com) played a role in 
educating photographers on how to cope with 
the sometimes paranoid post-September 11 en- 
vironment. 

The first edition of Legal Handbook for Pho- 
tographers emphasized the rights regarding the 
taking of photographs and provided guidance 
on to how to handle confrontations. The sec- 
ond edition, in light of the burgeoning practice 
of photographers of all ilk publishing their im- 


ages, provided more information about protect- 


ing copyrights and the legal aspects of publish- 
ing images. The third edition reflects some of 
the changes in the law as they affect photogra- 
phy and adds material to cover developing areas 
that affect photographers. For example, digital 
imaging and the widespread adoption of video 
and audio capabilities in lower-end cameras has 
resulted in another area of the law becoming in- 
creasingly important to photographers: the re- 
cording of conversations. The third edition thus 
provides material on such issues. 

The material in this book is intended to in- 
form readers about the general legal principles 
that apply to taking and publishing photographs 
within the United States. It cannot substitute 
for legal advice and readers should seek coun- 
sel from a competent attorney when they need 
such advice. Readers should be aware that laws 
change and some of the material in this book 
may (and will) become outdated over time. Be- 
cause it is impossible to describe every applica- 
ble law in a book of this nature, it should not be 
used a comprehensive guide to the laws as they 


apply in individual states. 
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1. THE IMPORTANCE OF 
KNOWING YOUR RIGHTS 


T he purpose of this book is to introduce 
photographers to the basic legal prin- 
ciples that govern the making and publishing 
of photographs, as well as some of the practical 
aspects of dealing with the issues raised by such 
laws. It should be emphasized at the beginning 
that, for the most part, society favors the ben- 
efits that photography offers and this is reflected 
in legal principles that are mostly permissive 
towards taking photographs and _ publishing 
them in print and on the Internet. This does 
not mean that there are no restrictions. In cases 
where photography can infringe on important 
societal interests, such as national security or 
protecting children from sexual exploitation, it 
may be strictly controlled. Likewise, property 
owners are generally free to limit activities that 
take place on their property. This means that if 
a bank manager does not want you to take pho- 
tographs while you are in the bank, then he is 
legally entitled to prohibit you from taking pho- 
tographs. However, he would not be entitled to 
prohibit you from photographing the exterior 
of a bank while standing across street nor could 
he prohibit you from posting the images on 


your website. 


WHY YOU SHOULD KNOW 

ABOUT THE LAW 

Although we live in a society with a seemingly 
insatiable appetite for images, it cannot be de- 
nied that concerns about security and privacy 
have increased the level of anxiety that some 
people have regarding photography. Photogra- 
phers have been challenged for photographing 
the most mundane subject matter, often for the 
most illogical reasons. Many of the people initi- 
ating confrontations have either a gross misun- 
derstanding of the law as it affects photography 
or act out of a self-centered sense of indigna- 
tion. Photographers who do not understand the 
basic rights about what, where, and when they 
can photograph tend to approach legal issues 
with blissful ignorance, excessive caution, or 
reckless abandon. A mother who photographs 
her two-year-old son playing naked by a lawn 
sprinkler may assume the innocuous nature of 
the images will keep her out of trouble. A street 
photographer may forgo documenting the his- 
tory of a community because some uninformed 
persons tells him that anti-terrorism laws pro- 
hibit taking photographs of city buses (they do 


not). More brazen photographers may cross the 
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lines of propriety by trespassing in order to ob- 
tain provocative images of matters such as a ce- 
lebrity’s private activities (attorneys occasionally 
refer to these kind of photographers as “defen- 
dants”). Each of these photographers may suffer 
as a result of their approach to the legal issues 
associated with photography. 

Insight into the law can make you a more 
effective photographer, because it enables you 
to exercise judgment in a way that allows you to 
achieve your objectives—even in difficult situa- 
tions. For example, would you know your rights 
if a police officer asked you to hand over your 
memory card after photographing a violent ar- 
rest? Likewise, how would you respond if a local 
Little League coach told you that you could not 
photograph a game being played in a city-owned 
park because of laws against child molestation? 
And what are your remedies if your rights to 
take photographs are violated? Photographers 
can better handle confrontations when they feel 
secure about their rights and know about their 
potential remedies should those rights be vio- 
lated. 

Photographers who know the law are better 
able to find options that minimize their legal 
risks. Sometimes the solution is obvious, such 
as composing shots to exclude an incidental but 
legally problematic subject. Other times, under- 
standing the practical aspects of the legal system 
can help solve difficult or awkward situations. 
For example, many people assume that lawsuits 
are always about recovering money and are 
unaware that emotional issues are the root of 
many kinds of litigation. Interpersonal skills and 
simple courtesy are not only effective when it 


comes to avoiding confrontations and lawsuits, 


they can be skillfully used to produce opportu- 
nities that are denied to the less knowledgeable. 
In addition to the legal issues that affect taking 
photographs, people need to understand the legal 
issues associated with publishing photographs. It 
was not long ago that publication was not an issue 
for most photographers because media opportu- 
nities were mostly limited to established publish- 
ing businesses who relied mostly on profession- 
als for their content. In addition, the publishing 
industry as a whole had customary requirements 
for photographs that required equipment and 
supplies that were significantly different from 
the kind that most people used. The widespread 
adoption of digital photography and rise of the 
Internet as a dominant means of communication 
have largely erased expensive equipment as a bar- 
rier to entering into the world of mass dissemi- 
nation of images. Whereas the norm even fifteen 
years ago for most published photography was 
transparencies (2.¢., slide film) shot with a tripod- 
mounted single-lens reflex camera, just about 
anyone can use an inexpensive point-and-shoot 
digital camera to post still images and video on 
any number of publicly accessible websites. 
While understanding legal principles can help 
you deal with legal issues more effectively, you 
should also realize that no book can substitute 


for informed advice from counsel in situations 


Although it is perfectly lawful to photograph chil- 
dren, it is a fairly common misconception that pa- 
rental permission is required. 


that involve significant legal risk. One reason for 
this is that the law has not always evolved to the 
point where it is possible to determine clearly 
how it applies to a particular situation. Further- 
more, laws vary among jurisdictions and change 
over time as legislatures enact new statutes and 
courts modify legal doctrines to reflect modern 
sensibilities. These and other factors can make 
assessing how the law applies to specific facts 
and locations difficult even for expert practitio- 
ners. In cases where the law is unclear or the 
potential consequences substantial, it is in your 
best interest to consult with an attorney for ad- 


vice on the legal risks and how to avoid them. 


HOW LAWS ARE MADE 
AND ENFORCED 


A civil procedure professor once commented that 
learning about the law is similar to eating sausage. 
If you like it, then don’t watch it being made. In 
other words, the operation of the legal system is 
not always consistent with common perceptions 
of how it should work. Since photographers 
must apply legal principles to real situations, it is 


helpful to understand how laws regulate conduct 


within our society and the mechanisms by which 
laws are created and enforced. 

As a starting point, the legal system’s role in 
society is to define enforceable conduct and to 
provide mechanisms for resolving disputes. In 
the United States, laws are affirmatively devel- 
oped according to a general principle that con- 
duct which is not prohibited is allowable. Under 
this approach, the government does not have to 
enact laws giving citizens permission to photo- 
graph certain subjects. Instead, the law must set 
forth the subject matter and circumstances under 
which photography is restricted. The basic kinds 
of laws are constitutions, statutes, administrative 
rules, and the common law. Statutes are enacted 
by legislatures but interpreted by the courts. Ad- 
ministrative rules are promulgated by govern- 
ment agencies and cities pursuant to statutes that 
give them this authority. The common law has 
been fashioned by courts over time based on ju- 
dicial precedents that rest on ancient customs. 

The federal government and each state have 
their own legislatures, agencies, and courts. This 
means that laws may vary from jurisdiction to 


jurisdiction. Federal statutes usually apply to 


No laws prohibit photographing infrastructure 
such as dams or transportation subjects such as 
rail cars. 


conduct in all the states. For example, the stat- 
utes that regulate the photography of currency 
apply equally to any citizen of the United States 
regardless of whether that citizen lives in Alaska, 
Wyoming, or Florida. Likewise, some areas of 
law are regulated solely by federal law and cannot 
be altered by the states. This is why lawsuits for 
copyright infringement must be filed in federal 
court, not state court. However, laws enacted by 
the states generally apply only to conduct within 
that state. This means that someone who con- 
ceals a camera to photograph private activities 
in Atlanta can be prosecuted under the Georgia 
statute prohibiting such acts but not under the 
Hawaii law that prohibits the same. Likewise, 
conduct that is prohibited in one state might be 
legal in another and the remedies available to a 
person wronged in one state may not be avail- 
able to a person in another state. 
Constitutions. Constitutions are sets of laws 
that set forth the organizational structure of a 
government and specify and limit its powers and 
functions. The U.S. Constitution describes the 
powers and authority of the executive, legisla- 
tive, and judicial branches of the federal gov- 
ernment and also guarantees certain civil rights. 
For example, while it empowers Congress to 
enact legislation (such as copyright laws) that 
affect freedom of expression, it also puts limits 
on how far governments can go in restricting 
the freedom of expression. Each state also has 
its own constitution. While state constitutions 
cannot restrict civil rights more than is allowed 
under the U.S. Constitution, they can extend to 
the citizens of those states protections that are 
broader than those granted by the U.S. Con- 


stitution. A good example is the free expression 


clause of the Oregon Constitution, which has 
been interpreted to prohibit punitive damages in 
cases where freedom of expression is at issue. 
Statutes. As stated, statutes are laws that are 
enacted by legislatures and generally apply to the 
entire area under a legislature’s authority. The 
process of passing a statute begins with a pro- 
posal known as a bill, which is typically subjected 
to evaluation by legislative meetings and debate 
before being voted on. Most legislatures in the 
United States are bicameral, meaning that the 
legislative body is split into a senate and house. 
Because the members of a legislature are elected 
officials, they have an interest in considering the 
views of the electorate that elect them. How- 
ever, because being elected generally requires 
some degree of financial contributions, they can 
also be influenced by special interest groups that 
can organize financial support and develop the 
contacts needed to lobby individual legislators. 
Administrative Rules. Administrative rules 
are generally limited to specific jurisdictions or 
activities regulated by a particular agency. For 
instance, a city ordinance requiring a permit to 
photograph a commercial assignment in a city 
park will be limited to that city. Similarly, a regu- 
lation issued by the U.S. Postal Service regarding 
photography inside of post offices will not ap- 
ply to other government buildings. Sometimes 
regulations are issued that interpret or define the 
scope of requirements described in a statute. An 
example is the regulation issued by the Depart- 
ment of the Army regarding photography of 
military decorations and service medals. In this 
case, a federal statute makes it illegal to photo- 
graph such items unless authorized by regula- 


tions, and the regulations state the persons are 
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authorized to make photographs so long as they 
do not bring discredit upon the military service 
or used them to commit a fraud. Administra- 
tive rules are promulgated through a process of 
public comment and agency approval and thus 
do not involve a voting process. 

Although statutory and administrative laws 
vary across the United States, it is reasonably 
easy to look them up. The statutes of the fed- 
eral government and all the states are available on 
the Internet in a form where they can usually be 
searched fairly easily. These laws are often avail- 
able in local libraries and can be obtained from 
the appropriate government office. Examples of 
the kinds of laws that can be looked up in this 
manner include city ordinances that set forth 
rules applying to public sidewalks and parks, stat- 
utes that regulate concealed cameras, and court 
rules that govern the photography of judicial 
proceedings. Keep in mind that while finding 
these laws is usually a straightforward matter, un- 
derstanding their full import is not always easy. 

The Common Law. The common law en- 
compasses doctrines such as trespass and contract 
and is made by courts. Sometimes, legislatures 
will enact statutes that alter the common law 
as made by courts and the courts usually honor 
such modifications. In the United States, the 
federal and state courts are separate systems, al- 


though the federal courts are generally required 


The common law is set forth in thousands of vol- 
umes of published court decisions. 


to apply the law of the state in which they are 
located when deciding common law issues. For 
instance, a federal court hearing a right-to-priva- 
cy case in California would apply California law 
regarding privacy rights, while a federal court in 
New York would apply New York law. As is the 
case with legislative law, the common law may 
be applied differently among the states. In some 
areas of law, such as contracts, the ancient roots 
of the common law tend to moderate such dif- 
ferences between the states. Other areas, such as 
the rights of persons not to be depicted in adver- 
tisements without their permission, vary signifi- 
cantly among the states. 

As an example of how courts apply the com- 
mon law to specific situations, suppose someone 
in Oregon is waiting for a flu shot and photo- 
graphs his children in the waiting room of a med- 
ical center. The pictures are posted on the fam- 
ily web site and months later, the person is sued 
for invasion of privacy by another patient who 
appears in the background of one of the photo- 
graphs. Although such a claim may appear frivo- 
lous, arguments can be made that the photog- 
rapher is liable for invading the other patient’s 
privacy. The Missouri Supreme Court ruled in 
1942 that a magazine photographer violated the 
privacy rights of a patient with a dietary ailment 
who had expressly objected to being photo- 
graphed in her hospital bed. Similarly, the Maine 
Supreme Court ruled in 1976 that a physician vi- 
olated the privacy of a dying man by taking unau- 
thorized photographs. Some legal commentators 
maintain that these cases represent the principle 
that medical patients cannot be photographed 
without their consent. However, while Oregon 


courts would likely consider these cases, they are 


not required to follow them since they do not es- 
tablish the law in Oregon. Furthermore, an Or- 
egon court could find that photographing a per- 
son in a waiting room does not rise to the same 
level of offensiveness as photographing a patient 
in a treatment area. Nonetheless, Oregon law 
does favor some right to privacy and would give 
serious weight to the fact that other states have 
decided that the privacy of medical patients war- 
rants more protection from photography than 
do other subjects. Since the Oregon courts have 
published no decisions regarding the privacy 
rights of patients in waiting rooms, an attorney 
who is asked for advice regarding photographing 
people in waiting rooms would necessarily have 
to make an educated guess about how the courts 
in that jurisdiction would decide the issue. 

It should be noted that looking up the com- 
mon law is more difficult than researching statu- 
tory requirements because this body of law is 
set forth in the form of published decisions that 
are modified over time. Although courts and 
other content providers are making court opin- 
ions more available for free on the Internet, 
there remains a lot of material that is only avail- 
able in printed books or through expensive le- 
gal database services. Researching common law 
issues takes a fair amount of knowledge and is 
not recommended for those who lack the nec- 
essary training. However, general knowledge of 
common law principles should suffice to keep 
most photographers out of trouble—provided 
they refrain from photographing subjects under 
questionable circumstances (or seek advice from 
counsel beforehand). 

Criminal and Civil Laws. Laws can be en- 


forced criminally or civilly, depending on how 


they were enacted. The objective of criminal 
laws is to deter misconduct by punishing viola- 
tors. The typical sanctions are monetary penalties 
and incarceration. Laws providing civil remedies 
are generally intended to compensate victims for 
their injuries. Criminal laws, and some statutes 
and regulations, can only be enforced by the gov- 
ernment. For example, the federal statute that 
makes it a criminal offense to photograph clas- 
sified military installations absent authorization 
could be prosecuted by the federal government 
but not by state prosecutors or private citizens. 
Common law rights can be enforced by private 
citizens but only on their own behalf. For exam- 
ple, if someone trespasses onto your neighbor’s 
property for access to photograph your family, 
your neighbor could sue them but you could not. 
In some cases, conduct can violate criminal and 
civil laws simultaneously. For example, a photog- 
rapher who refuses to leave the lobby of a hotel 
after being told to leave by the management may 
be prosecuted by the state for criminal trespass 


and sued by the hotel for private trespass. 


THE “WRITING ON THE WALL” CASE 
Although there are an extensive number of stat- 
utes, regulations, and cases that affect photogra- 
phy, it can still be difficult to determine the legal 
obligations that apply to particular situations. 
Some of the reasons for this are gaps in the law, 
ambiguities in how a law applies to specific sets 
of facts, and even different interpretations of the 
same laws by different courts. Furthermore, the 
substantive aspects are often overwhelmed by 
the procedural and practical aspects of taking a 
matter to court. For instance, there is the cost of 


retaining counsel, the possibility that judges and 
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juries will make errors, and the difficulty of mak- 
ing decisions in the face of uncertain outcomes. 

A good example of an unexpected application 
of the law—and how sometimes hard decisions 
need to be made—is the case involving Jonas 
Lara, a photographer in Los Angeles, California, 
who was working on a long-standing project of 
photographing graffiti. He spent time gaining 
the trust of various underground artists in order 
to photograph them. His work tends to be ori- 
ented towards photographing the process of cre- 
ating graffiti art as opposed to the graffiti itself. 
Many of the artists fear not only the police but 
also gangs who target graffiti artists. In February 
2010, Mr. Lara was arrested while photograph- 
ing two men who were applying graffiti to a wall 
in an abandoned lot. After being held for eight 
hours, the police told him he was being charged 
with felony vandalism. He was not released for 
another eighteen hours and the police retained a 
camera and lenses valued at $6,500 as evidence. 

Mr. Lara had a lot at stake in the matter. Not 
only would a conviction impose a fine and pos- 
sible incarceration, it would preclude his enroll- 
ment into a Masters of Fine Art program the 
following September. After the court appointed 
a public defender to represent Mr. Lara, he ran 
into another problem in that the attorney was 
generally unresponsive to his matter. As the case 
proceeded through the system, the charges were 
initially reduced to a misdemeanor charge of 
vandalism and later changed to a misdemeanor 
charge of aiding and abetting, based on the pros- 
ecutor’s erroneous claim that Lara was acting as 
a lookout for the two graffiti artists. 

Eventually, Mr. Lara was able to raise the 


money to hire a private attorney. The prosecutor 


offered various plea agreements which Mr. Lara 
rejected. One of them would have required Mr. 
Lara to be incarcerated for one month and per- 
form three months of community service. An- 
other would have required him to plead guilty 
to criminal trespass and spend twelve months 
on probation. However, on the day of trial, the 
prosecutor agreed to reduce the charge to an in- 
fraction (which does not go on Mr. Lara’s record 
as a criminal conviction) if he paid $200 as resti- 
tution. Faced with the choice of taking his chanc- 
es at trial or ensuring that he would not have a 
criminal record and be able to attend school, he 
made the unappealing but prudent decision to 
resolve the matter on the offered terms. 

This example shows how a particular set of 
facts can lead to an outcome that is imperfect but 
reasonable given the possibility of worse ones. It 
also shows how knowing when to refuse to give 
in to initial demands and stand up for oneself can 
be productive. Keep in mind that Mr. Lara’s mat- 
ter arose in a context where he had little reason 
to believe ahead of time that a legal consequence 
might ensue. In most cases, a photographer who 
has a good general understanding of the law will 
be able avoid getting entangled in legal processes 
by making informed decisions at the right time. 
For example, having a good understanding of the 
laws regarding trespass and privacy can enable a 
photographer to better consider the practical and 
legal aspects of proceeding in the face of specific 
circumstances. Likewise, understanding the ba- 
sics of copyright law as it applies to photogra- 
phy and knowing the customary practices within 
the publishing industry can help a photographer 
make better decisions with respect to the display 


and publishing of images. 
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2. ACCESS TO PROPERTY 


ye most photographers under- 
stand the basic laws that govern the 
rights to enter and remain on property, know- 
ing the nuances can greatly assist in gaining 
lawful access and avoiding erroneous and po- 
tentially costly decisions. This knowledge is par- 
ticularly useful in situations where the legality 
of being able to take photographs depends on 
the location. For example, is it lawful to park on 
the shoulder of an interstate highway to photo- 
graph a rainbow? Is it permissible to enter and 
photograph a vacant property that is not posted 
against trespassing? Does a forklift driver have 
the authority to let you into a lumberyard to 
take photographs of pallets of lumber? Being 
able to answer these kinds of questions can be 
critical to determining your right to take photo- 


graphs in specific locations. 


PHOTOGRAPHY IN PUBLIC PLACES 
The role of public places in photography is im- 
portant to understand because private parties 
cannot restrict your photography in such areas, 
and the government can restrict photography 
only if it can show an overriding government 


interest. In other words, photographers have a 


qualified right to take photographs when in a 
public place. Whether or not a particular gov- 
ernment interest is sufficiently compelling to 
override the right to take photographs will de- 
pend on the nature of the public place and the 


nature of the restriction. 


THE GOVERNMENT HAS 
VERY LITTLE POWER TO RESTRICT 
PHOTOGRAPHY IN TRADITIONAL 
PUBLIC FORUMS ... 


What Constitutes a Public Place. There 
are few reported court decisions that actually 
describe what constitutes a public place in the 
context of photography. However, the Supreme 
Court has established that the constitutionality 
of government restrictions on free speech activi- 
ty generally depends on the degree to which the 
public place has traditionally served as a forum 
for expressing viewpoints. Under this analysis, 
the government has very little power to restrict 
photography in traditional public forums such 
as city parks and sidewalks. The government 
may increase restrictions on activities in places 


that decreasingly resemble public forums. Plac- 
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es such as prisons are well recognized as areas 
where expression may be severely curtailed and 
are typically closed to the public altogether. In 
addition, any restriction imposed must be rea- 
sonable in terms of time, place, and manner. 
The most open public places are those where 
members of the public have traditionally been 
accorded the right to express themselves. Estab- 
lished examples of these public forums are city 
sidewalks and public parks. While the govern- 
ment can impose restrictions when necessary 
to protect public welfare, these are typically 
addressed to the public at large and rarely af- 
fect photography specifically. The primary re- 


strictions for activities on public sidewalks are 


prohibitions against obstructing free passage 


and access to properties adjoining the sidewalk. 
The ordinances and rules that apply to city parks 
typically prohibit things such as littering, unrea- 
sonable noise, and vandalism. 
Government-Owned Property. The most 
common reason for restricting photography on 
government-owned property is to avoid dis- 
ruptions in legitimate government functions. 
For example, judges can prohibit photography 
in courtrooms to preserve dignity and deco- 
rum, while building administrators can regulate 
photography in government buildings to avoid 
interference with government business. Some- 
times, governmental bodies will regulate only 
certain types of photography. For example, the 
National Park Service requires motion picture 
photographers to obtain permits if the filming 
will involve professional casts and settings. It 
requires still photographers to obtain permits 
before photographing products and models for 
the purpose of commercial advertising. Neither 
the National Park Service nor the U.S. Forest 


LEFT (TOP AND BOTTOM)—Although activities in 
parks can be regulated, photography is almost al- 
ways allowed. BELOW—City parks and sidewalks 
are traditional public forum areas where the gov- 
ernment must show a compelling reason to restrict 
expression. 
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TOP—The relatively few legal restrictions on pho- 
tography in public places, such as parks, means 
they can be excellent locations from which to take 
images. BOTTOM—No permits are needed to take 
photographs at parks except in a few limited situa- 
tions where professional casts or settings are used 
or when products and models are photographed 
for advertising purposes. However, photographers 
must comply with all other park requirements. 


Service require permits for general photogra- 
phy, even if the images are intended to be com- 
mercially licensed. 

Many government-owned or -operated fa- 
cilities are not governed by formal regulations 
or ordinances. Areas of public accommodation, 
such as public transit terminals, airports, and 
train stations, are good examples. They are gen- 
erally not considered to be traditional public fo- 
rums, although some facilities (such as subway 
systems) have had historical associations as pho- 
tographic subjects. Yet, while many photogra- 
phers have been harassed in recent years at such 
places, there are rarely formal regulations in ef- 
fect that restrict photography at these places. 

Some government facilities, such as concert 
halls and convention centers, are operated es- 
sentially as private enterprises. In such cases, 
the principles governing access are the same as 
the ones that apply to private property own- 
ers, which are discussed later in this chapter. 
When the government operates in a proprietary 
capacity, it is as free as any other private entity 
to restrict photography. For this reason, cities 
can legally prohibit cameras at concerts held in 
their auditoriums at the insistence of promot- 
ers and artists who want to control images for 
marketing reasons. Some courts have held that 


government institutions have the right to con- 


tract with a particular photographer and ex- 


clude others in the context of certain kinds of 
public events, such as graduation ceremonies or 
sporting events held on government property. 
For example, a state university is free to con- 
tract with an individual commercial photogra- 
pher in a commercial context, such as photo- 
graphing students at a graduation ceremony, 
and is not required to allow other commercial 
photographers access to the ceremony for that 
purpose. However, governmental bodies have 
fewer rights to restrict access to photojournalists 


covering newsworthy activities. For example, a 
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There are rarely formal rules that prohibit photog- 
raphy in places of public transit, although many 
photographers have been harassed when photo- 
graphing in such places. Policies vary considerably 
around the country, and photography in airports, 
train stations, and similar places entails the chance 
of being confronted. 


state-sponsored horse racing association cannot 
discriminate without good reason against a pho- 
tojournalist seeking access to an area of a race 
track that other photojournalists are routinely 
allowed to enter. Nonetheless, access to certain 
areas, such as the sidelines of football game, can 
be limited to a certain number of photographers 
when there are reasonable grounds for such re- 
strictions. These could include safety concerns 
or a desire to minimize disruptions to the event. 

As noted above, photography in public plac- 
es other than public forums can be restricted if it 


might substantially disrupt the legitimate func- 
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tion of the facility. Many government agencies 
have promulgated regulations that govern pho- 
tography in the publicly accessible spaces under 
their jurisdiction. Some agencies are very per- 
missive about photography while others impose 
strict requirements. The tightest restrictions 
tend to be imposed on military bases, security 
installations, and concert halls. For example, 
cameras are prohibited at facilities operated by 
the National Security Administration unless 
specially authorized by the Director of Security 
or a designee. Even activities that are open to 


the general public may be subject to substantial 


TOP—The government can bar photography at 
events such as concerts to protect the commercial 
interests of the performers. BOTTOM—The sidelines 
can be a great location to photograph sports, but the 
entities that control sports venues are almost always 
within their rights to restrict access to such areas. 


restrictions even though photography will not 
jeopardize national security. The Securities and 
Exchange Commission and the Nuclear Regu- 
latory Commission require advance approval 
before meetings of their commissioners can be 
photographed. Other agencies, such as the Ten- 
nessee Valley Authority and U.S. Postal Service, 
are more comfortable with the prospect of un- 
approved images and specifically allow photog- 
raphy at their public meetings, provided that it 
is not disruptive. 

Some agencies regulate photography de- 
pending on whether it is done for personal, 
news, or commercial reasons. Photography for 
personal purposes tends to be the least restrict- 
ed. For example, general visitors to presidential 
libraries may take photographs in areas open to 
the public, but photographs intended for news, 
advertising, or commercial purposes can be 
taken only after a library director approves the 
request. Some agencies, such as the U.S. Postal 
Service, take the opposite approach by explic- 
itly allowing news photography in the public 
areas of post offices but requiring other pho- 
tographers to seek permission. Commercial and 
advertising photography at many government 
properties requires a permit or other permission 
from an agency. Photographers seeking to do 
commercial photography at the National Arbo- 
retum or to do commercial aerial photography 
over national parks must pay a fee and provide 
advance notice. Advertising and general news 
photography are prohibited outright at the Na- 
tional Archives Building and the Washington 
National Records Center. 

Although regulations governing photogra- 


phy are not commonly displayed, they are avail- 


able in administrative compilations such as the 
Code of Federal Regulations and state adminis- 
trative codes. Those who are disinclined to look 
up the regulations can call the public affairs 
offices of the appropriate agency and ask what 
requirements apply to photography. However, 
there are no assurances that you will get correct 
information. Government employees are not al- 
ways familiar with the regulations implemented 
by their agencies and sometimes dispense advice 
that is too restrictive or permissive. Further- 
more, agencies are rarely bound by erroneous 
information provided by their employees, which 
means that you rely on informal advice at your 
own risk. For these reasons, it is better to review 
the applicable regulations firsthand than to rely 
on an employee’s recall or general summary. 
Schools. Schools present a different issue 
regarding access because they are often open 
to the public for some activities but closed for 
others. Many schools limit photography while 


in session to avoid disrupting classrooms and 


There are no statutes that prohibit photography at 
schools, although schools have the same rights to 
restrict photography as other property owners. 
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to protect the privacy of students. In such cas- 
es, photography will require permission from 
school officials. Sometimes, school officials as- 
sert that they cannot allow photographers onto 
school grounds because of the Family Educa- 
tional Rights and Privacy Act. While this act 
prohibits schools from releasing educational re- 
cords without a parent’s permission, it does not 
regulate photography. Extracurricular activities, 
such as sporting events and performances, are 
generally open to public and schools usually 
allow photography—although they are within 
their rights to impose restrictions, such as pro- 
hibiting the use of flash. Many schools make 
the exterior grounds open for public use after 
school hours for purposes such as recreational 
activities and public events. These activities are 
generally open to photography. 

Streets and Highways. Streets and highways 
are open to the general public but are regulated 
by vehicle and traffic codes. The laws regulating 
the use of streets and adjacent shoulders vary 
by state and locality but can be determined eas- 
ily enough by looking them up in the appropri- 


ate vehicle code. Not surprisingly, vehicle codes 


Vehicle codes will generally prohibit stopping on 
the shoulder of Interstate highways for the purpose 
of taking photographs, but such stopping is allowed 
on ordinary roads. 
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generally prohibit pedestrians from positioning 
themselves in the portion of roads traveled by 
vehicles. Most vehicle codes prohibit parking 
on shoulders of throughways such as Interstate 
highways, freeways, and expressways except dur- 
ing emergencies such as a vehicle breakdown. 
However, it is usually permissible to park and 
take photographs from the shoulders of other 
roads and highways, provided you do not ob- 


struct fire hydrants, crosswalks, or driveways. 


RESTRAINTS ON PHOTOGRAPHY 
IN PUBLIC PLACES 

Although normal photographic activities should 
not cause problems in public forum areas, ex- 
treme or suspicious behavior could expose a 
photographer to prosecution under disorderly 
conduct and loitering laws. 

Disorderly Conduct Laws. Disorderly con- 
duct laws prohibit people from engaging in be- 
havior that causes inconvenience, annoyance, 
or alarm through disruptive behavior. These 
statutes usually require a substantial level of 
interference with another person’s activities to 
be actionable. For example, taking a few pho- 
tographs of someone in a public place will not 
constitute disorderly conduct even if the person 
is annoyed. Extreme behavior, such as repeated- 
ly taking close-ups over someone’s objections, 
could constitute disorderly conduct depending 
on how the statute is written. Photographers 
have also been held liable for disorderly conduct 
by refusing to obey reasonable orders from po- 
lice officers at accident and crime scenes. 

Loitering Laws. Normal photography is 
unlikely to result in a prosecution for loitering, 


although in some circumstances you might be 


questioned by police about why you are hanging 
around a particular location. The intent behind 
loitering laws is to give the police an enforce- 
ment tool to prevent crime before it happens. 
Because crimes such as prostitution, drug deal- 
ing, burglary, and pedophilia are typically char- 
acterized by persons standing or wandering 
about with no apparent purpose, some states 
and many municipalities have enacted laws that 
attempt to make being present in an area for no 
legitimate reason a crime. Courts have declared 
many of these laws unconstitutional because 
they fail to distinguish between unlawful and 
constitutionally-protected activities and thus 
give the police the discretion to arrest almost 
anyone on the streets. The ordinances that have 
withstood judicial challenge usually describe the 
prohibited conduct more specifically by requir- 
ing an explicit connection to unlawful activities 
such as prostitution or drug dealing. 

As a practical matter, photographers are 
unlikely to run into problems with loitering 
ordinances unless they are present in places at 
unusual times. However, there is nothing ille- 
gal about being present in public places at any 
time except when specific areas have been de- 
clared closed to the public, such as city parks 
after hours. Keep in mind that the enforce- 
ment of these ordinances is usually motivated 
by concerns over street crime, drug dealing, 
and prostitution, so a credible explanation for 
your presence (2.¢., photography) can alleviate 
police concerns. In many cases, the police will 
be responding to complaints filed by residents 
or workers concerned about suspicious activity. 
If you are in a place at unusual hours and see a 


police officer approaching, it is best to remain 


Private parties have no legal authority to prohibit 
loitering on the public sidewalks adjoining their 
properties. Although signs that purport to prohibit 
loitering may not have legal effect, they can indicate 
that the property owner may be more prone than 
most to summoning the police. 


where you are; leaving the scene will make you 
look more suspicious. Once you have explained 
that you have legitimate purpose in being pres- 
ent, most police officers will leave you alone. 

Emergency and Law-Enforcement Activi- 
ties. Police, firefighters, and emergency techni- 
cians do not have the general power to order 
you not to take photographs, but they can order 
you not to interfere with their lawful activities. 
In other words, they can instruct photographers 
to maintain a sufficient distance so as to avoid 
interfering with their operations but otherwise 
they cannot restrict photography of events such 
as arrests, fires, and accident scenes that take 
place in public view. 

Police rarely have the authority to ask you 
leave an area because of concerns about national 
security. Although there has been a significant 


increase in the number of confrontations be- 
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TOP—Police cannot order you away from photo- 
graphing their activities, but they can order that you 
not get so close that you interfere with their opera- 
tions. BOTTOM—Common sense generally dictates 
where and when you have permission to enter a 
property. It is obviously permissible to enter into 
the public areas of a supermarket and generally im- 
permissible to enter the stock areas without explicit 
permission. 


tween police and photographers following the 
aftermath of the terrorist attacks of September 
11, 2001, there were no laws enacted in the af- 
termath that authorize police or other law en- 
forcement agents to order people away from 
particular areas. California has a long-standing 
statute that prohibits loitering near industrial fa- 
cilities and infrastructure that have been posted 
against trespassing such as tank farms, refineries, 
pipelines, reservoirs, dams, power plants, radio 
and television stations, telephone poles, trans- 


mission towers, water and wastewater plants, 


and railroad facilities and railroad bridges. It 
is not uncommon for cities to have ordinances 
that prohibit loitering on places such as bridges 
and overpasses. The constitutionality of these 
kinds of laws is suspect because they generally 
fail to distinguish between unlawful and lawful 
activities and the inherently vague meaning of 
loitering. These kinds of laws are rarely, if ever, 


directed against photographers. 


ACCESS TO PRIVATE PROPERTY 


There is no general legal right of access to private 
property for the purpose of taking photographs, 
which means that photographers must obey the 
same laws that apply to the general public. Be- 
cause private property owners have the right to 
exclude others from their property and to limit 
the activities of those they allow to enter, pho- 
tographers face liability for trespass if they enter 
another person’s property without permission 
or disobey the conditions of that permission. 
The law recognizes that in many cases people 
may rely on the customs of the community that 
establish when they have implicit permission to 
enter someone else’s property. It is a universal 
custom that the public is allowed to enter the 
public spaces of commercial establishments such 
as restaurants and stores. It is likewise a univer- 
sal custom that members of the public may not 
enter places such as residential units or industrial 
properties without explicit permission to do so. 

Traditional Public Forums. In some states, 
large shopping malls are considered traditional 
public forums when they have common areas 
that invite the public onto the property for pur- 
poses other than shopping. However, the law in 


most states either allows mall owners to restrict 
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access unconditionally or prevents them from 
restricting certain specific activities such as solic- 
iting signatures for ballot initiatives or political 
campaigning. At least one state, Colorado, con- 
siders the extent to which a government entity 
has provided financial support to the mall and 
the extent of activities other than retail opera- 
tions which are allowed or encouraged there. In 
any case, a mall owner is free to impose reason- 
able time, place, and manner regulations on ac- 
tivities and thus can ban photography if they can 
formulate a rational reason for doing so. 
Trespassing. In some cases, it is difficult to 
determine whether the owner allows the public 
onto a property and some judgment must be 
exercised. For example, undeveloped properties 
sometimes show signs of public access such as 
paths or recreational structures. Although such 
activities may indicate that the owner allows 
the general public to enter the property, there 
is no legal presumption that landowners have 
given such consent. Furthermore, owners are 
not required to post signs prohibiting trespass- 
ing if they do not want the public entering their 


property. Where the custom in an area is that 


The laws of most states allow mall owners to restrict 
activities such as photography on their premises. 
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Entering fenced and posted property without per- 
mission is trespassing. When a property is clearly 
marked as restricted, the better judgment is not to 
enter. 


people may use privately-owned open space for 
general recreation such as hiking, then you may 
reasonably assume that you may enter to take 
photographs unless informed otherwise. How- 
ever, such decisions must be made at your risk 
because many communities do not have clearly 
defined customs in this regard. Even a good 
faith but mistaken belief that you have permis- 
sion will not protect you from a charge of tres- 
pass unless the mistake is the fault of the proper- 
ty owner. For example, you are still trespassing 
if you enter onto the wrong property because 
your client gave bad directions. Furthermore, 
the fact that you do not intend to cause harm 
does not excuse a trespass. 

Photographers should be aware that the law 
of trespass is not limited to bodily entries. Ex- 
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tending a camera over and across a fence will 
constitute a trespass even though the photog- 
rapher is standing outside the fence. Passing 
over a property for the purpose of aerial pho- 
tography can constitute a trespass when it in- 
fringes the immediate reaches of the airspace 
above the property and annoys the occupants. 
Similarly, for those of you who are willing to 
crawl through sewers, a subterranean entry onto 
someone else’s property is also a trespass. How- 
ever, if you are outside the property, you are free 
to photograph anything on someone’s property 
that is in public view even though you may be 
prohibited from entering the property itself. 
There are a few legally recognized instances 
where you may enter or pass over property even 
without permission. Using a navigable stream 
in a reasonable manner is not a trespass even 
if the streambed is privately owned. Although 
what constitutes reasonable conduct is a factual 
issue, most courts would hold that taking pho- 
tographs of private property from a boat is not 
trespassing. Another instance where permission 
to enter private property is not necessary is when 
the photography is necessary to mitigate a pub- 
lic disaster or serious harm to another person. 
This justification is limited to exceptional situ- 


ations such as when taking photographs would 


facilitate the apprehension of a criminal. It does 
not extend to photography that is not necessary 
to prevent a serious harm, even if it relates to a 
beneficial purpose such as news coverage. For 
example, a photographer who sees a child struck 
by a hit-and-run driver would be legally justi- 
fied in entering private property to photograph 
the fleeing vehicle because this evidence might 
identify the guilty driver. However, the photog- 
rapher would not be justified in entering private 
property if the purpose was to get a better pho- 
tograph of the victim to publish in a newspaper. 

Limits on Photography. Photographers 
who enter property with permission should also 
be aware that owners are free to place express or 
implied limits on photography. Determining the 
limits of implied consent to take photographs 
often requires judgment even when consent has 
been granted for other purposes. For example, 
one can lawfully enter a restaurant to dine but 
whether one has implicit permission to take 
photographs will depend on the nature of the 
establishment. One could reasonably assume 
that a fast food restaurant will not mind patrons 
taking a few photographs of their family because 
this activity is compatible with informal dining 
oriented to families. However, it would be un- 


reasonable to assume that a formal restaurant 


LEFT—Sometimes it is difficult to determine whether an owner allows the public to enter a property. While 
the fence at this hazardous waste site can be construed to mean that public entry is prohibited, the sur- 
rounding area is not posted and shows signs of recent entry. RIGHT—Some places that have reputations for 
prohibiting photography may not always have objections. For example, photographers visiting casinos have 
had varied experiences ranging from openly tolerant to actively confrontational. 


will allow you to photograph celebrity patrons 
unless you have explicit permission. 

Misrepresentation by Photographers. Pho- 
tographers are sometimes tempted to misrep- 
resent why they want to enter a property in or- 
der to get permission. Irrespective of the ethical 
ramifications, falsely representing one’s purpose 
may invalidate the consent and expose you to 
liability for trespass. Most jurisdictions hold that 
one cannot misrepresent the reason for wanting 
to take photographs in order to obtain consent 
from the owner. For example, a photographer 
would be trespassing if he or she tells the prop- 
erty owner that the photographs will be used to 
illustrate an article on tourism when the real pur- 
pose is to gather evidence to be used in a lawsuit 
against the owner. A few courts have held that 
fraudulently inducing consent by misrepresent- 
ing how the photos will be used does not consti- 
tute trespass but that the photographer can still 
be sued for other torts such as fraud. 

Mistaken Consent. Mistaken consent may 
constitute no consent at all. For example, a 
property owner may wrongly believe that the 
photographers accompanying police are there 
for the purpose of recording evidence as part of 
an investigation. If the photographers are actu- 
ally working for the media and did not obtain 
permission from the owner, they can be liable 
for committing trespass. Therefore, photogra- 
phers should be careful not to assume that the 
absence of objections implies consent if the cir- 
cumstances are such that the property owner 
could reasonably be expected to misunderstand 
why the photographer is present. 

Time Period of Consent. Another limit on 


permission to enter a property is the time peri- 


Whether someone has permission to take photo- 
graphs often depends on the circumstances. One 
may reasonably assume they can take photographs 
at informal restaurants unless told otherwise. 


od for which it is effective. The implied consent 
to enter a restaurant is obviously limited to the 
hours during which the restaurant is open to the 
public. In other circumstances, exact time limits 
may not be specified but are assumed to be for 
the time reasonably needed to accomplish the 
purpose underlying the entry. Unless specifical- 
ly granted, permission to enter a property does 
not extend to future entries. This means that if 
an owner agrees to let you onto his or her prop- 
erty to photograph something, you should not 
assume that you have consent to enter at other 
times. 

Capacity and Authority to Grant Con- 
sent. It is important to ensure that the person 
giving permission to enter a property has the 
legal capacity to do so. Whether a person has 
the capacity to allow you onto a property will 
depend on his or her relationship to the owner 
and the ability to appreciate the nature, extent, 
and consequences of the consent. Some people 


are presumed not to have the legal capacity to 
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give permission such as very young children 
and severely mentally-impaired persons. Even 
older children and less impaired persons may 
be deemed not to have the capacity to consent, 
depending on the circumstances. When seeking 
entry to a property, it is better to seek consent 
from persons who are competent adults and 
bear an appropriate relationship to the owner. 

The authority to grant consent can be critical 
when a photographer is seeking permission to 
enter a property from someone other than the 
owner. When seeking permission, you should 
establish whether the person has authority to al- 
low other people access to the property. In many 
cases, one may reasonably infer that people such 
as the managers of commercial establishments 
have such authority. Among the factors to con- 
sider in determining whether someone has the 
apparent authority to allow an entry are the 
stature of the parties, the nature of the prop- 
erty, and the general customs that apply. It is 
important to understand that not all employees 
have the authority to allow you onto the prem- 
ises. For instance, cafeteria workers at a nuclear 
power plant are not authorized to let visitors 
enter the control room. When in doubt as to 
whether someone is authorized to allow access, 
you should seek permission from someone who 
is more certain to have authority. 

Another issue is whether public officials, 
such as police and fire officers, can allow media 
photographers onto private property to cover 
searches, fire fighting, and similar activities with- 
out the permission from the owner. Although 
inviting the media to cover police activities has 
been customary in parts of the country, govern- 


ment officials do not have the authority to al- 


low the media or independent photographers to 
enter private property without the owner’s per- 
mission. This means that a photographer could 
be liable for trespass, even when a government 
official said they could enter. Most attempts to 
argue that traditional practices constitute im- 
plied consent have failed. A notable exception 
occurred in 1976 when the Florida Supreme 
Court ruled that a newspaper photographer 
reasonably relied on permission given by fire of- 
ficials when he entered a private residence and 
photographed the outline of deceased teenager. 
However, most if not all other courts that have 
faced this issue have ruled the other way and 
subsequent cases in Florida cast doubt on this 
precedent. 

Sometimes photographers encounter situa- 
tions where the person who objects to an entry 
may not have the authority to exclude others 
from the property. Because the scope of author- 
ity to refuse entry is same as the authority to 
grant it, third parties have no right to order 
you off a property unless the owner has given 
them authority to do so. Among the more com- 
mon situations are businesses that attempt to 
ban parking on streets that abut their proper- 
ties and commercial tenants at complexes such 
as shopping malls who attempt to expel persons 
from common areas. In some cases, whether the 
owner has given implicit authority to a tenant 
regarding control over activities in common ar- 
eas is unclear because such matters are not al- 
ways addressed in lease agreements. Likewise, 
cities and counties sometimes restrict parking in 
front of businesses at the request of the owner. 
It is often prudent to contact the property own- 


er or government agency directly when seeking 
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permission to photograph in common areas or 
where a private entity has posted signs that limit 
public use of public properties. 

Although owners and their agents may use 
force to evict trespassers, they must first ask 
the offending person to leave unless the cir- 
cumstances indicate that the request would be 
futile. Once a photographer has indicated they 
will not honor a request to vacate the property, 
the owner and his agents are legally entitled to 
use the level of force reasonably necessary to re- 
move the trespasser. However, they are not en- 
titled to seize or damage a photographer’s film 
or equipment. Even when photographers agree 
to vacate premises after trespassing, they can still 
be sued for damages. Although photographers 
rarely damage property when they trespass, 
courts may allow property owners to recover for 
the discomfort, inconvenience, and emotional 
distress caused by an unauthorized entry. Pho- 
tographers who enter properties posted against 
trespassing or who disregard an owner’s request 
to leave may be liable for criminal trespass as 
well. In addition, using force to resist a lawful 


eviction can result in liability for assault. 


PHOTOGRAPHY ON TRIBAL LANDS 


Federal law treats Indian tribes as dependent 
nations and recognizes their legal authority to 
govern themselves. As sovereign governments, 
tribes may generally deny access to non-tribal 
members although the usual practice is not to 
require visitors to obtain permission before en- 
tering tribal lands. However, some tribal gov- 
ernments require permits to visit particular ar- 
eas such as archaeological sites, scenic parks, and 


ceremonial places. They may also impose fees 


on photography in such areas. Many tribal lands 
are not posted with signs and the responsibility 
for determining the appropriate boundaries lies 
with the visitor. 

Some tribal governments ban the pho- 
tography of homes and ceremonies, and even 
prohibit subsequent publication of a visitor’s 
observations without prior consent from the 
tribal government. Such practices raise ques- 
tions about how free expression rights apply on 
Indian reservations. Although the Bill of Rights 
embodied in the U.S. Constitution does not 
apply on tribal lands, the Indian Civil Rights 
Act of 1968 nominally prohibits tribes from in- 
fringing on freedom of speech and of the press. 
However, parties who might want to challenge 
such infringements will generally have to try 
their claims in a tribal court, which might adopt 
a narrower interpretation of free speech rights 
than that provided under the U.S. Constitution. 
Furthermore, judicial review by federal and 
state courts is generally unavailable except in a 
few states where Congress has shifted civil and 
criminal jurisdiction over tribal lands to state 
courts. The jurisdictional aspects of applying the 
Indian Civil Rights Acts has, to date, impeded 
the ability of aggrieved parties to test the extent 
to which tribal governments can lawfully restrict 


photography. 


PHOTOGRAPHY FROM 

YOUR PROPERTY 

The same property rights that allow others to 
restrict photography on their property give you 
the right to conduct it on yours. You are gen- 
erally free to take photographs while standing 


on your property, even if the subject matter is 
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Quietly conducting astrophotography in your back- 
yard would not constitute a nuisance even if the 
neighbors preferred that you were not outside with 
a camera at 2:00AM. 


located elsewhere. The notable exception that 
sometimes applies to commercial photography 
is where zoning and business laws prohibit op- 
erating a business, such as a portrait studio, in a 
residential neighborhood. However, even these 
regulations often provide for variances if few 
customers are expected to visit the property at 
any given time. 

Although the doctrine of nuisance has sel- 
dom been applied to regulating photography, 
there is no legal reason why it cannot be used 
to curtail photography that unreasonably affects 
nearby properties. A nuisance is legally defined 
as an activity that unreasonably interferes with 
another person’s use of their property or a right 
common to the public affecting morals, com- 
fort, or health. To be a nuisance, the activity 
must be of a kind that would cause a normal 
person to suffer significant harm, discomfort, or 
offense. Activities that affect only hypersensitive 
persons are not nuisances. In addition, the grav- 
ity of the harm caused by the activity must be 
balanced against its social utility. Photography is 


the kind of activity that will generally be consid- 
ered to have some degree of social utility unless 
it is done intentionally to annoy or injure some- 
one. Quietly conducting astrophotography in 
your backyard would not constitute a nuisance 
even if the neighbors preferred that you were 
not outside with a camera at 2:00AM. Boister- 
ous and drunken astrophotography at that hour 
would constitute a nuisance if it bothered those 
neighbors who chose not to participate. From 
a practical perspective, most situations involv- 
ing photography will constitute a nuisance only 
because the ancillary activity offends or annoys 
others. For example, photographing  squir- 
rels in your front yard would not be deemed 
a nuisance even if your hypersensitive animal- 
rights activist neighbor is appalled by the stress 
it might cause to the squirrels. On the other 
hand, photographing unclothed models in the 
same setting could be construed as a nuisance if 
the neighbors are offended by public nudity. 

If you are faced with a situation where 
photography may cause a nuisance, attempt- 
ing to minimize the annoyance or disruptions 
experienced by others will work to your legal 
benefit because courts consider efforts at miti- 
gation when determining whether a particular 
activity constitutes a nuisance. Efforts to limit 
photography to reasonable hours or otherwise 
minimizing the annoyance to others can tip the 
balance from gravity of harm to social utility. In 
such cases, a little sensitivity to neighbors and 
reasonable efforts at accommodation can avoid 


disputes altogether. 
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3. PRIVACY ISSUES 


eae the law of property rights gov- 
erns where you can take photographs, 
laws that protect personal privacy affect the 
circumstances in which you may photograph 
people. The underpinning for privacy law in 
the United States is the right to be left alone. 
However, in most cases, the protection 1s limit- 
ed to situations where persons take measures to 
seclude themselves from public view. Nonethe- 
less, photographers need to be aware of when 
they can photograph people and when they are 
legally required to refrain. They also need to un- 
derstand the role of consent in reducing their 
exposure to liability and how best to document 
whether a subject has consented in situations 
where the nature of the image or its use could 


expose the photographer to liability. 


INTRUSIONS ON PRIVACY 


Despite the importance that society places on 
personal privacy, the law imposes relatively few 
restrictions on photographing people. Even the 
most sensitive aspects of people’s lives, including 
extreme tragedy and embarrassing moments, 
may be photographed freely unless the subjects 


have secluded themselves in a place or manner 


where they can reasonably expect privacy. Much 
confusion over the right to photograph people 
comes from failing to distinguish between the 
legal aspects of taking photographs and those of 
publishing them. The laws that protect against 
unauthorized publication are broader than 
those that apply to taking photographs. For ex- 
ample, you would not violate a celebrity’s legal 
right to privacy by photographing him walking 
in public view but would violate his rights if you 
used the photograph to illustrate an advertise- 
ment without his permission. The privacy rights 
associated with publishing images are covered in 
more detail in chapter 8. 

The Tort of Intrusion Upon Seclusion. 
The privacy right that is most relevant to the 
taking of photographs is called the tort of intru- 
sion upon seclusion. This is a fairly limited right 
that allows people to recover damages when 
someone intentionally intrudes on their seclu- 
sion or private affairs in a way that an ordinary 
person would find highly offensive. Photogra- 
phy is but one of many ways in which this pri- 
vacy right may be violated; others include open- 
ing private mail, viewing financial records, and 


wiretapping. Liability for this tort is incurred by 
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LEFT—City streets and sidewalks are a classic example of kind of public place at which people are not con- 
sidered to have a reasonable expectation of their activities or property being secluded from public view. 
RIGHT—Photographing public displays of affection, and most other activities voluntarily conducted in pub- 


lic, does not violate privacy rights. 


the act of the intrusion and does not require any 
distribution of the images. 

You can usually take a photograph of some- 
one in a public place irrespective of whether 
it concerns a matter the subject or even most 
members of the public would prefer not to have 
recorded. For example, courts have held that 
photographs of a couple caressing at a public 
market and a fan standing up at a football game 
with his zipper open did not violate the privacy 
rights of the persons who were photographed. 
Even when people attend private events, their 
privacy rights are governed to the extent they 
have taken measures to seclude themselves and 
whether an ordinary person would find the act 
of photographing them highly offensive un- 
der the circumstances. Thus, photographing a 
woman clad in a topless mermaid outfit at an ex- 
clusive party would not violate her privacy rights 
absent extenuating circumstances such as assur- 
ances that she would not be photographed. If 
a person in public view does not want personal 
moments, embarrassing situations, or unwanted 
implied associations photographed, it is their 
duty to take reasonable measures to protect 
their privacy and not the duty of other persons 


to refrain from viewing or photographing them. 
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A Reasonable Expectation of Privacy. A 
important factor with respect to intrusion is- 
sues is whether the subjects have a reasonable 
expectation of privacy at the time they are pho- 
tographed. In most cases, people have no such 
expectation when they are in public view. Fur- 
thermore, the measures that are taken to protect 
privacy must be of the kind that society general- 
ly recognizes as reasonable. Most people would 
agree that persons who go to an indoor tanning 
salon may reasonably expect that their activities 
will not be photographed. However, someone 
who chooses to sun themselves in an area open 
to public view, such as a beach or a pool, cannot 
reasonably expect privacy. 

In some situations, courts have upheld the 
right to some degree of privacy in public plac- 
es when a person’s reasonable expectation of 
keeping something private is breached due to 
circumstances beyond their control. The best 
known case involving photography, Daily Times 
Democrat v. Graham, was decided in 1964 by 
the Alabama Supreme Court. This case involved 
a woman who sued a newspaper that had pub- 
lished a photograph of her leaving a fun house 
at a county fair while an air jet in the floor was 


blowing her dress above her waist. This 1960’s 


HANDBOOK FOR PHOTOGRAPHERS 


version of upskirting resulted in the woman’s 
undergarments being involuntarily exposed 
and then photographed without her consent. 
Although the newspaper argued that it did not 
violate the woman’s privacy because its photog- 
rapher recorded an event that occurred in pub- 
lic view, the court ruled that the woman had no 
reason to believe her undergarments would be 
exposed in public. It also held that the newspa- 
per had no privilege to publish the photograph 
because the matter was not newsworthy. The 
holding in this case can be criticized because 
courts generally give publishers a wide latitude 
when it comes to determining whether mate- 
rial is newsworthy. However, in this case, the 
newspaper had published the photograph as hu- 
mor, which apparently diminished the degree of 
newsworthiness in the eyes of the court. Had 
the photograph been used to illustrate a feature 
article about how scurrilous carnival operators 
were invading the privacy of the good women of 
Cullman County, then perhaps the court might 
have viewed it as serious reporting. Further- 
more, the court blurred the distinction between 
taking photographs and publishing them with 
respect to the intrusion tort. 

Although the holding in Daily Times Demo- 
cratv. Graham may be questionable, courts have 
made clear that other kinds of private matters 
are protected even when in public view, pro- 
vided that the subject takes reasonable care not 


to reveal private details to casual observers. For 


There are no general restrictions on taking photo- 
graphs of persons using public transportation be- 
cause they are not considered to be “secluded” in 
the legal sense. 


example, a person is entitled to privacy with re- 
gard to the amount of money withdrawn from a 
bank or automated teller machine so long as the 
person is reasonably discrete when standing at a 


teller’s window or banking machine. However, 


Photographing the interiors of businesses that are open to the public view is not an invasion of privacy. 


c So 2 — 


_ 


if someone fails to act reasonably in protecting 
their privacy, they can be freely photographed. 
For example, a woman who stands over a venti- 
lation grate knowing that the draft from passing 
subway trains will raise her skirt cannot com- 
plain that her privacy has been intruded by be- 
ing photographed. 

Newsworthy Events. The exception to pri- 
vate activities revealed in public for reasons out- 
side one’s control does not apply to matters of 
legitimate public concern such as newsworthy 
events. For example, a court held that photo- 
graphing a woman covered only by a dish towel 
while she was fleeing from a hostage situation 
did not violate her privacy rights because the 
event had legitimate news value. Similarly, an- 
other court held that photographing the disfig- 
ured corpse of a teenager killed in an automo- 
bile accident did not violate the privacy rights of 
her family, even though the photographer must 
have known that doing so would cause them 
extreme anguish. Although hard news stories 


involving crimes, disasters, and other serious 


It is not generally a tort to photograph a person 
experiencing distress but using photography to in- 
tentionally cause a person to experience severe dis- 
tress can result in liability for intentional infliction 
of emotional distress. 


events certainly qualify as newsworthy events, 
the threshold of whether a matter is newswor- 
thy is not very high. Even matters whose prima- 
ry function is to entertain the public or satisfy 
their curiosity may be considered as newsworthy 
if they are not excessively indecent or offensive. 

While courts have generally sanctioned the 
photography of newsworthy events that are 
exposed to public view, they have traditionally 
considered certain subject matter to be private 
affairs that warrant protection from intrusion. 
Courts have been very protective of patients 
who are being treated at medical facilities or in 
their homes. For this reason, it is standard prac- 
tice in the medical community to obtain written 
consent before photographing patients. Similar- 
ly, people inside their homes or in the private ar- 
eas of their businesses have heightened protec- 
tion under the right to privacy. Courts have also 
ruled that news and documentary photography 
can violate the privacy rights of inmates who do 
not consent to being photographed while they 
are in parts of prisons or jails that are generally 


secluded from the view of outsiders. 


INTENTIONAL INFLICTION 
OF EMOTIONAL DISTRESS 


Although the law allows for most photography 
in public places regardless of its emotional effect 
on others, photographers can be liable if they 
actually intend to cause their subjects to suffer 
emotional distress. This kind of tort is common- 
ly called either the intentional infliction of emo- 
tional distress or outrageous conduct. To be 
liable, a person must act intentionally or reck- 
lessly in a way that exceeds the bounds of public 


decency and that causes the other person to suf- 


fer emotional distress so severe that a reasonable 
person would not be expected to bear it. A great 
deal of rudeness or inappropriate behavior is re- 
quired to establish a valid claim for outrageous 
conduct. Not only must a plaintiff prove that 
the conduct was intended to cause emotional 
distress, he or she must show that the emotional 
distress was severe. Insults, annoyance, and in- 
dignities are not sufficient to support a claim. 
The case of Muratore v. M/S Scotia Prince is 
a good illustration of how photographers can be 
liable for boorish and unnecessary behavior. The 
plaintiff was a passenger on a cruise ship sailing 
from Maine to Nova Scotia. The voyage start- 
ed off ominously when the two photographers 
working for the cruise line refused to honor the 
plaintiff’s request that she not be photographed. 
The photographers decided to bully her by pho- 
tographing her despite her objections. At one 
point during the cruise, they doctored a photo- 
graph by pasting a gorilla’s head over her head 
and posting it for the other passengers to see. 
During one confrontation, one photographer 
told the other to “Take the back of her—she 
likes things from the back,” which the plaintiff 
(and later the court) construed to be highly of- 
fensive. Needless to say, being harassed and em- 
barrassed over being photographed made for an 
unpleasant trip. During much of the cruise, the 
plaintiff stayed in her cabin to avoid the pho- 
tographers. After the cruise, she filed a lawsuit 
alleging that the photographers invaded her 
privacy and intentionally inflicted emotional 
distress. The court ruled against her on the in- 
vasion of privacy claim, noting that all the pho- 
tography took place in the public areas of the 


ship. However, the court ruled in her favor on 


the outrageous conduct claim, finding that the 
photographers had deliberately tried to upset 
the plaintiff by playing on her sensitivity about 
being photographed. 

Using photographs in a way that is intended 
to cause emotional distress can also be grounds 
for liability for intentional infliction of emo- 
tional distress. A couple in West Virginia sued 
their wedding photographer after he sent them 
and their parents dozens of mailings containing 
cut-up negatives, prints with faces scribbled out, 
and shattered compact discs despite requests 
that he stop doing so. Once the lawsuit was 
filed, the photographer asserted that he had the 
right to destroy the materials and was sending 
them to the plaintiffs to let them know he was 
clearing out his files. The jury was obviously not 
impressed and awarded the plaintiffs $550,000 
in compensatory and punitive damages. 

The cases described above are a good lesson 
regarding the importance of mature and re- 
spectful conduct involving photographs. More 
mature photographers could have easily avoided 
liability by simply showing respect and _ basic 
courtesy. Keep in mind that even when involved 
in difficult or touchy situations, acting maturely 
and professionally can be extraordinarily effec- 
tive at avoiding liability for outrageous conduct 
claims because hard feelings often provide a 
stronger motive to pursue legal claims than the 


prospect of monetary compensation. 


REGULATION OF PHOTOGRAPHY 
TO PROTECT PRIVACY 

Although the common law doctrines have tradi- 
tionally played the dominant role with respect to 


privacy issues, legislation is increasingly coming 
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When photographing residential structures, one 
should be careful not to inadvertently record the 
private activities of the occupants. 


into play to protect people from very intrusive 
forms of photography. These laws tend to mir- 
ror the common law elements by prohibiting 
photography of people in private places without 
their consent. However, they differ in that vio- 
lations often constitute crimes that can result in 
fines or even incarceration. 

Privacy Statutes. One kind of privacy stat- 
ute generally prohibits people from looking into 
dwellings with the intent to interfere with pri- 
vacy. Although these laws do not apply to in- 
advertent glances through windows and doors, 
they do make taking photographs of private ac- 
tivities in dwelling units unlawful. Examples of 
the kinds of dwelling unit covered by these laws 
are houses, apartments, hotel rooms, and motor 
homes. These laws can be interpreted to protect 
any activity within the confines of a residential 


structure and arguably extend liability beyond 


what is encompassed by the tort of intrusion. 
Some states have enacted laws that specifi- 
cally prohibit installing or using devices to pho- 
tograph people in a private place without their 
consent. These statutes vary widely in their 
specificity. For instance, some legislatures pre- 
fer general language such as contained in a New 
Hampshire statute that defines a private place to 
be “a place where one may reasonably expect to 
be safe from surveillance but does not include a 
place to which the public or a substantial group 


> 


thereof has access.” Other legislatures make 
their statutes more specific, such as the Oregon 
statute that expands the definition of private 
place to include “a bathroom, dressing room, 
locker room that includes an area for dressing or 
showering, tanning booth and any area where 
a person undresses in an enclosed space that is 
not open to public view.” Such specificity can be 
helpful in defining the limits of lawful conduct. 
For example, one can discern with certainty 
that a locker room associated with a community 
swimming pool qualifies as a private place in Or- 
egon, whereas the legal status of such areas in 
New Hampshire is more open to interpretation. 

State privacy statutes also vary with respect 
to the scope of activities they protect. For in- 
stance, the New Hampshire statute applies to 
any event occurring in a private place while the 
Oregon statute applies only to persons in a state 
of nudity. 

Concerns about advancements in imaging 
and computer technology have resulted in the 
enactment of laws that seek to protect privacy 
based on a person’s reasonable expectations and 
do not require that the person be in a private 


place. Many of these statutes have been en- 
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acted in response to upskirting where small or 
concealed cameras are used to take pictures of 
women’s undergarments. These laws make it a 
criminal offense to photograph intimate areas 
without a person’s consent and define intimate 
areas as pubic areas, female breasts, and under- 
garments when covered by clothing and intend- 
ed to be protected from being seen. Some of 
these laws allow the victims to sue the perpetra- 
tor for monetary damages. 

Sometimes, privacy laws can be pitfalls when 
they are drafted in ways that fail to consider 
the reasonable interests of the subjects and the 
photographers. Texas can claim credit for what 
may very well be the worst-drafted privacy law 
in the United States. Section 21.15 of the Texas 
Penal Code makes it illegal to photograph an- 
other person without their consent if the intent 
of the photographer is to arouse or gratify the 
sexual desire of any other person. The problem 
with this law is that it is vague and makes li- 
ability dependent solely upon the intent of the 
photographer rather than the injury suffered by 
the subject. The statute does not require that 
the person being photographed be undressed or 
have a reasonable expectation of privacy. When 
I first wrote about this statute in the second edi- 
tion of Legal Handbook, 1 had hoped that ei- 
ther the Texas legislature would quietly repeal 
it or that the Texas courts would strike it down. 
Unfortunately, the statute not only remains on 
the books but is actually being enforced. Fur- 
thermore, the Texas courts have held that the 
statute is constitutional and can be applied to 
the photography of fully clothed subjects. Thus, 
it appears that a man in Texas who photographs 


a woman walking down the street wearing a 


Nicole Miller dress because he finds her attire 
sexy can be convicted under the statute. Simi- 
larly, a woman might be liable for photograph- 
ing football players because she likes the way 
their uniforms fit over their buttocks. Liability 
under these circumstances seems unfair, consid- 
ering that the subjects are voluntarily attired in 
public places and in ways that are considered so- 
cially appropriate. Conversely, the statute does 
not protect persons who have had their privacy 
violated in extreme ways if the motive is not 


for sexual gratification. An example would be a 


Texas has enacted what is probably the worst priva- 
cy law in the United States with respect to photogra- 
phers. The author is aware of one instance where a 
photographer was charged for photographing chil- 
dren at a dance competition. 


high school principal installing hidden cameras 
in student locker rooms to investigate whether 
cheerleaders are using illegal drugs while getting 
dressed for games. Even though this intrusion 
would be highly offensive to the cheerleaders 
and socially reprehensible, the principal’s lack of 
intent to gratify a sexual desire would seem to 
keep the act outside the scope of the statute. 
California has another kind of statute intend- 
ed to protect the privacy of persons engaged in 
personal or family activities. This statute makes 
it a tort to violate the privacy of persons who are 
engaged in personal or family activities either by 
(1) physically trespassing onto someone’s prop- 
erty in order to make a visual image or sound 
recording if the trespass occurs in a way that 
would offend a reasonable person, (2) make an 
image or recording with a visual or auditory en- 
hancing device if the image or recording could 
not have been made without the device, or (3) 
commit an assault with the intent to capture any 
type of visual image, sound recording, or other 
physical impression of the person. According 
to this statute, a photographer who inflicted or 
intended to inflict harmful or offensive contact 
against a person in order to obtain images would 
liable. However, conduct that might be annoy- 
ing but does not involve contact would not be 
actionable. For example, asking questions of 
persons who do not want to be interviewed or 
photographing an event where a celebrity ob- 
jects to the photographer’s presence would not 
violate the statute. If found liable under the 
statute, defendants can be required to pay plain- 
tiffs up to three times the damages suffered and 
also to disgorge any profit made from the im- 


age or recording. Although this law applies to 


any person who might be photographed within 
California, the primary motive behind its pas- 
sage was to provide more privacy to celebrities 
and protect their physical safety from overzeal- 
ous paparazzi. This law has been criticized both 
for its vagueness and its potential to hinder news 
coverage. However, the statute does not apply 
to photographs of a celebrity’s property. When 
the actress Barbara Streisand sued a photogra- 
pher who had photographed her Malibu man- 
sion while documenting the California coastline 
as part of an environmental archive, the court 
dismissed the case as frivolous and ordered her 
to pay the legal fees incurred by the photogra- 
pher to defend the case. 

Stalking Statutes. Another potential source 
of liability for photographers who follow or 
repeatedly photograph particular subjects are 
stalking statutes, although they are generally en- 
forced in contexts that do not involve photogra- 
phy. Many states have passed such statutes that 
make it a crime to repeatedly engage in activities 
such as following, surveillance, and harassment 
with an intent to either harm a person or cause 
a material level of fear or emotional distress. 
The act of photography, by itself, is unlikely 
to violate a stalking statute. Nonetheless, fur- 
tive or persistent behavior that alarms a subject 
could result in being reported to the police for 
investigation. Some stalking statutes could be 
construed to make it a crime to persist in tak- 
ing photographs of a person for no legitimate 


purpose after being requesting to stop. 


RECORDING LAWS 


Photographers who use video or digital camer- 


as that simultaneously record sound should be 
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mindful that most states have laws that treat the 
audio portions as conversations under wiretap- 
ping laws. In fact, there have been several in- 
stances in which police have arrested people tak- 
ing video of police activity on the grounds that 
the associated sound recordings violated these 
statutes. These laws typically make violations a 
criminal offense and some states provide a civil 
remedy to persons whose voices are recorded 
in violation of the law. There is a substantial 
variation among the states in what these laws 
cover and how they are enforced. Therefore, it 
is impossible to state a general rule that applies 
across the United States. 

The broadest laws require that all the par- 
ties to a conversation consent to the recording 
irrespective of whether the conversation takes 
place in a public area where it can be readily 
overheard. However, some states limit the ap- 
plication of their laws to situations where the 
conversations are reasonably expected to be 
private. Unfortunately, the laws of many states 
are unclear as to whether they apply to all con- 
versations or just private ones. The majority of 
states allow conversations to be recorded so 
long as one of the parties to the conversation 
consents. In addition, some states require only 
that the parties be aware that their conversa- 
tions are being recorded and do not impose a 
requirement that the parties affirmatively con- 
sent to the recording. 

Currently, the states that require all parties 
to consent to the recording of conversations 
are California, Connecticut, Florida, Illinois, 
Maryland, Massachusetts, Michigan, Montana, 
Nevada, New Hampshire, Pennsylvania, and 


Washington. In some of these states, providing 


notice that the conversation is being recorded 
constitutes implied consent if the persons being 
recorded continue speaking after such notice 
has been given. In addition, many states have 
exceptions to the recording laws that allow for 
recording in certain circumstances such as gov- 


ernment meetings that are open to the public. 


SECURITY MONITORING 


Security monitoring is widely used to deter 
crime and protect patrons and employees at 
commercial establishments such as banks and 
office buildings. Irrespective of how people feel 
about security monitoring, anyone may legally 
set up a camera to monitor areas in public view. 
Security monitoring is rarely resented when it 
is used under circumstances that make people 
feel safer. However, when security monitoring 


extends into areas where people legitimately ex- 


Security monitoring in places such as parking ga- 
rages is rarely resented because it deters crime and 
makes patrons and employees feel more secure. 


| 
sk 


Some courts have held that the openings in or 
around doors to dressing rooms reduce the expec- 
tation of privacy that patrons may have. 


pect privacy, the chances of incurring legal li- 
ability greatly increase. 

A particularly sensitive issue is the monitoring 
of dressing rooms at retail establishments to de- 
tect shoplifters. Most retailers who sell clothing 
make dressing rooms available to customers to 
try on clothing before deciding whether to make 
a purchase. Because the purpose of these rooms 
is to shield partially dressed customers from pub- 
lic view, retailers in effect are creating an atmo- 
sphere where privacy is expected. Unfortunately, 
some retailers have resorted to surveillance mon- 
itoring to detect shoplifters who use dressing 
rooms to conceal merchandise. Some but not all 
courts have shown considerable tolerance to this 
practice, although most of the decided cases have 
involved prosecutions of accused shoplifters. For 
instance, appellate decisions in several states have 
held that the posting of warnings that such fa- 
cilities were under surveillance by store person- 
nel constituted consent on the part of customers 
who chose to use them. Some courts have also 
held that openings in or around doors and cur- 
tains reduce the expectation of privacy that pa- 
trons may have. This does not mean that courts 
necessarily favor the monitoring of dressing 


rooms and some have awarded damages to the 


innocent victims of such surveillance. Further- 
more, as other technologies to deter shoplifting 
become more available, judicial acquiescence of 
such monitoring should decrease. In addition, 
some states have statutes that explicitly prohibit 
viewing or photographing anyone in dressing 
rooms without their consent. 

Restrooms are another area where surveil- 
lance presents legal problems. The most com- 
mon reason for surveillance is to deter drug 
transactions, sexual activity, and vandalism. 
Whether surveillance in a restroom will invade 
a right to privacy depends on the circumstances. 
Although there is no general expectation of pri- 
vacy in the common or open areas of restrooms, 
many courts have held that intentional surveil- 
lance of toilet stalls is an unreasonable invasion 
of privacy. Surveillance of somewhat exposed 
areas such as urinals may also invade privacy de- 
pending on factors such as camera location and 
angle. Courts are less likely to protect privacy 
within toilet stalls when the circumstances in- 
dicate the stall is not being used for its normal 
purpose. Examples of such conduct are the pres- 
ence of two or more people in a stall, spending 
an inordinate amount of time in the stall, and 
making noises consistent with illicit drug use or 
sexual activity. Although cases involving the sur- 
veillance of restrooms have varied results, courts 
tend to rule in favor of innocent parties even 
when they were photographed by parties who 


only intended to curtail improper activities. 


PHOTOGRAPHY IN THE 
WORKPLACE 
As a general rule, employers are free to photo- 


graph employees in most areas of the workplace 
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because they are not in seclusion. Employers 
may also require that employees submit to being 
photographed for the purposes of identification 
and work-related activities such as time-motion 
studies. Nonetheless, resentment against moni- 
toring can make workplace photography a sensi- 
tive legal area. 

Employers who want to minimize the pros- 
pect of being sued and reduce employee objec- 
tions about workplace monitoring should imple- 
ment it as part of a carefully considered program. 
An important issue to address in developing a 
program is to ascertain that the monitoring ad- 
dresses legitimate business purposes and does 
not unduly intrude on the affairs of employees. It 
is likewise important to define the limits of what 
can be monitored to avoid abusive or unneces- 
sary practices that are likely to result in lawsuits. 
Excessive or abusive monitoring can violate em- 
ployee protection laws. For example, monitoring 
of restrooms and dressing areas could lead to the 
creation of a hostile work environment and con- 
stitute sexual harassment. In some cases, business 
concerns can be addressed effectively by finding 
an alternative to visual monitoring. Employers 
who use workplace surveillance can often reduce 
employee objections by explaining the scope and 
purpose of the monitoring to their employees. 

Employers sometimes resort to secret or con- 
cealed photography to monitor employees who 
are suspected of improper activities. Such moni- 
toring is usually lawful so long as the employer 
avoids monitoring intensely private activities. 
One exception is that monitoring to identify em- 
ployees who may be informing the government 
about violations of defense contracts or environ- 


mental laws could violate whistleblower laws. 


Another exception to the rule that employ- 
ees may generally be photographed by employ- 
ers applies to union activities such as picketing, 
accepting handbills, and attending union meet- 
ings. Under the National Labor Relations Act, 
employees have the right to engage in concert- 
ed action for collective bargaining and mutual 
aid or protection. Any action by an employer 
that coerces employees from participating in 
concerted actions is an unfair labor practice and 
thus unlawful. The National Labor Relations 
Board has issued several decisions holding em- 
ployers liable for having initiated photography 
of union activities because it might have intimi- 
dated employees. In a few cases, courts and the 
Board ruled that photography is lawful when 
done solely to record evidence of unlawful acts 
by employees. Employers who want more lati- 
tude to photograph union employees may want 
to address such issues in their collective bargain- 
ing agreements. 

Employees may generally presume they can 
take photographs in the workplace unless the 
employer has explicitly prohibited photography 
or where it could damage the employer’s inter- 


ests such as by disclosing trade secrets. Legally, 


Most people are free to photograph union activities, 
but employers cannot if doing so might intimidate 
employees from participating in concerted action. 


employees owe a duty to avoid acting contrary 
to the best interests of their employers while 
they are on the payroll. This means that employ- 
ees generally cannot take photographs that may 
harm the employer. For example, an employee 
would likely be found liable for violations of 
trade secret laws if he photographed confidential 
manufacturing processes prior to leaving to work 
for a competitor. On the other hand, photog- 
raphy that is adverse to the interests of an em- 
ployer might be permissible under circumstances 
where the interests of the public are overriding. 
A possible example might be photographing an 
environmental violation for the purposes of pro- 


viding it to an appropriate regulatory agency. 


PHOTOGRAPHING 

PEOPLE’S PROPERTY 

People sometimes get worked up over other 
people photographing their personal property 
whether it be a boat, pet, or automobile. Absent 
a legitimate issue regarding works protected by 
copyright (see chapter 4), there are no real legal 
impediments to photographing such property 


because such property does not have privacy 


Animals do not have a right to privacy, nor does an 
owner’s right to privacy extend to their property. 
Therefore, personal property may generally be pho- 
tographed without violating a privacy right. 


rights of its own nor does an owner’s right to 
privacy generally extend to their property. Thus, 
if someone allows their horse to graze in a pas- 
ture that is visible from a public place, the pho- 
tographer has the legal right to photograph the 
horse. Likewise, someone who parks a tricked- 
out car in a space open to public view has no 
legal rights to prevent other people from taking 
photographs. 


THE ROLE OF PERMISSION 

IN PHOTOGRAPHY 

The best way to protect oneself from being sued 
for invading someone’s privacy is to obtain his 
or her permission to be photographed. A person 
can consent to be photographed either implicitly 
by their actions or they can expressly give their 
permission in speech or writing. Written con- 
sent provides the best legal protection because 
it provides a permanent record that permission 
was given. Although implied and oral consent 
are theoretically as effective as written consent, 
it can be more difficult to prove in court that 
consent was given in this manner. Furthermore, 
photographers who rely on implied or oral con- 
sent run the very real risk of having the subject 
either forget about having given permission or 
outright lying about doing so. Thus, implied 
and oral consent are less desirable forms of get- 
ting permission. 

Sometimes it is a good idea to get a release 
even when permission is not legally required 
to take a photograph. One reason is that most 
advertisers and some publishers require releases 
before they will purchase the rights to use pho- 
tographs of identifiable persons. Without releas- 


es, it can be difficult to market some kinds of 


photographs. Even when there is no intent to 
profit from an image, releases may be warranted 
when the circumstances give the appearance 
that the subject’s privacy rights may have been 
violated. For example, taking a photograph that 
shows an exterior window that frames a couple 
caressing inside a bedroom could give the im- 
pression that the photographer has violated laws 
against voyeurism. Absent a written release, the 
photographer could face a difficult situation if 
he is accused of voyeurism and cannot locate the 
models to corroborate that permission had been 
given. 

Implied Consent. Implied consent may be 
assumed when subjects know that they are be- 
ing photographed and their reactions would be 
understood by a reasonable person to indicate 
consent. For example, when people apparently 
welcome being photographed or do not appear 
to object, one may assume they have consented 
to be photographed. However, implied consent 
to be photographed will not necessarily be con- 
strued as consent to publication unless the sub- 
ject has reason to believe that the photograph is 
likely to be published. In one case, a man sued 
the publisher of Sports Illustrated after one of 
its photographers took and published a pho- 
tograph of him standing up at a football game 
with his pants unzipped. The court observed 
that, while it had some misgivings about the 
editorial judgment in singling out a person in 
an embarrassing situation, the photograph was 
taken in a public place, was newsworthy, and the 
fan had given implied consent because he was 
aware that the photographer was working for 
Sports Illustrated and was part of a group of fans 
who had asked to be photographed. 


When people appear to welcome being photo- 
graphed, one may reasonably assume they have 
consented to be photographed. 


The Ability to Consent. For consent to be 
effective, it must be granted by someone who 
is capable of understanding the nature and 
consequences associated with the photography 
and who has the authority to give the consent. 
When consent is required to photograph men- 
tally competent adults, it is usually necessary to 
get permission from the person being photo- 
graphed. For example, people cannot consent 
on behalf of their spouses to allow them to be 
photographed surreptitiously in private activi- 
ties. The possible exception is when the subject 
has clearly given someone else the authority to 
consent on his or her behalf such as might be 
the case for a publicist working for a celebrity. 
When photographing minors and persons suf- 
fering significant mental disabilities, you need to 
get permission from an appropriate party such 
as a parent or guardian. 

Misrepresentation. Consent that is obtained 
through misrepresentation is invalid if the sub- 
ject misunderstands the nature of what is being 
photographed or how the photographs may 


be used. For example, someone who agrees to 
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model without clothes after being told the pho- 
tographs will be used to illustrate a medical text 
would likely have a cause of action should the 
photographs be mass-marketed as pin-up post- 
ers. However, consent that is based on the pho- 
tographer representing a subjective opinion will 
be effective even if the subject’s opinion ulti- 
mately differs. For example, models who are as- 
sured that they will be portrayed attractively or 
artistically cannot subsequently invalidate their 
consent merely because the photographs fail to 


meet their personal expectations. 


MODEL RELEASES 


The standard document photographers use to 
record written consent is the model release. At a 
bare minimum, the release should state that the 
model has agreed to be photographed and has 
given permission for the images to be published. 
Many releases, including most of those available 
as preprinted forms, address a lot of issues but 
do not necessarily provide better legal protec- 
tion to the photographer than short releases. As 
noted above, consent is ineffective if the sub- 
ject misunderstands the nature of what is being 
photographed and the intended scope of use. 
In addition, courts sometimes refuse to enforce 
provisions they consider unconscionable. Using 
complex release forms that express simple con- 
cepts in obtuse legal terms increases the chances 
that a court will find that the subject misunder- 
stood the scope of their consent. In such cases, a 
court might rule the consent is ineffective. 

To better understand how releases work, it 
is helpful to evaluate the most common clauses 
and their legal effect. All model releases identity 


the subject who is granting consent and provide 


for his or her signature (or one from a parent or 
guardian). However, many releases omit impor- 
tant provisions or include unnecessary ones. 

Description of Images. Surprisingly, a com- 
mon problem with many release forms is that 
they fail to have a space that describes the pho- 
tographs that are covered by the release. Because 
the scope of a release is critical, it is a good idea 
to describe the photographs that are covered by 
the release. For example, if you photographed 
a swimsuit model on March 11, 2012, it would 
be desirable for the release to have a description 
such as “swimsuit photographs taken on March 
11, 2012.” That way, you can avoid disputes 
over whether the release covered those photo- 
graphs and preclude the model from claiming 
that the release applied only to photographs 
taken on another date. 

Consideration Clauses. Many model re- 
lease forms recite that the subject has received 
consideration. “Consideration” is the legal term 
for payment for property, services, or the sur- 
render of a legal right. In my opinion, consider- 
ation clauses are usually unnecessary in a release 
and may even be counterproductive. When the 
primary purpose of the release is to protect the 
photographer and subsequent publishers of the 
photographs from claims that privacy rights have 
been violated, all the release needs to do is to 
document that the subject has given permission 
to be photographed and for subsequent publica- 
tion. There is no need for a release to constitute 
a contract to be effective. Because the concept 
of consideration relates to contract law, releases 
that contain consideration clauses can create 
doubt regarding whether the consent is a condi- 


tion of the contract or is an independent state- 
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ment. Because consent by itself is sufficient to 
negate a claim that a model’s privacy rights have 
been violated, adding a consideration clause to a 
release can actually weaken the legal protection 
because should a court find that the contract was 
breached or is invalid for some reason, it could 
readily find that the model is allowed to negate 
the consent. 

Consideration clauses can be particularly 
problematic when the photographer does not 
actually pay the subject. Not only does the fail- 
ure to pay create an issue regarding whether the 
release fails without an actual payment, it may 
open the door to claims that the subject is owed 
money. Courts traditionally have been hostile 
to enforcing contracts when the nominal na- 
ture of the consideration indicates that it was a 
mere formality and not the result of a bargained 
transaction. In addition, most courts will disre- 
gard recitals in which the subject acknowledges 
receiving consideration and allow evidence to 
be admitted regarding whether payment was ac- 
tually made. If the release form fails to quantify 
the consideration, the photographer may face 
the quandary of having to defend alternative 
claims that either the consent is invalid or that 
the model is owed a fee. Furthermore, if the 
publisher relied on the photographer’s assertion 
that the image had a proper release, then the 
publisher could sue the photographer to be in- 
demnified for whatever costs and damages were 
incurred as a result of having to defend a lawsuit 
filed by the model. 

One useful purpose consideration clauses can 
serve is to preclude models from revoking their 
consent in the future. Without a binding con- 


tract, parties are normally free to revoke their 


consent and thus prevent subsequent publication 
of the images. If irrevocable consent is in fact a 
condition of the contract, it can be to the pho- 
tographer’s advantage to ensure this is clearly ex- 
pressed. The best way to do this is to use separate 
contract and release forms in which the contract 
form requires the model to sign the release and 
states that the consent cannot be revoked. 

In addition, the consideration should be 
commensurate with the services rendered. The 
amount paid does not necessarily have to be 
great but it should more than a mere token. 
Photographers who do not pay their subjects 
will probably be better off forgoing the use of 
consideration clauses because the practical as- 
pects of revoking consent reduce the potential 
for hardship. First, a revocation is not effective 
until it has been expressed to the parties pro- 
tected by the release, and in many cases a model 
will not know how to contact the photographer 
in order to communicate the revocation. In ad- 
dition, courts typically allow those who rely on 
another’s consent to act in a reasonable manner 
to protect their interests. This means that it is 
unlikely that a court would prevent a publisher 
from selling books with photographs of a partic- 
ular model if the consent was revoked after the 
publication was printed. In fact, a court might 
rule that a model is barred from revoking con- 
sent altogether provided the release clearly com- 
municated the prospect of future publication at 
the time the photograph was taken. 

Usage of Images. Many release forms con- 
tain recitals that describe the potential ways the 
photographs might be used, although they are 
usually written in verbose text that is almost in- 


comprehensible. This style of text is unnecessary 
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and can lead to problems with respect to inter- 
pretation and enforceability. Although there is 
some merit to addressing issues such as altering 
photographs or the use of accompanying text, 
photographers should be careful not to impair 
the ability of the subject to comprehend a re- 
lease form by making it too complex. Also, in- 
troducing too much specific language opens the 
door to a court ruling that the specific nature of 
the release implies that matters not specifically 
described are beyond its scope. For example, 
a court could decide that a release that allows 
a photograph to be used in any “book, jour- 
nal, magazine, pamphlet, newspaper, or other 
printed document” does not extend to fine art 
prints or display on a web site because these 
uses are not specifically described in the release. 
Straightforward text such as “published in any 
form and for any purpose” is both easier to un- 
derstand and more comprehensive. 

One exception to using general text to de- 
scribe how photographs may be published may 
apply when the photographer knows that an 
image is likely to be used in a sensitive or con- 
troversial context. For example, a general release 
signed by a mother of a teenage girl may be ac- 
ceptable when a photographer is taking photo- 
graphs for general stock use but would be less 
prudent if the photographer is on assignment 
to illustrate an article about teens infected with 
sexually-transmitted diseases. In such cases, pho- 
tographers are better off legally if they first ex- 
plain how the photograph will likely be used and 
document the model’s understanding that the 
photographs will be used in that particular way. 

Irrelevant Provisions. Releases are often 


cluttered with irrelevant provisions that do noth- 


ing to alter the legal rights of photographers or 
their subjects. For example, releases sometimes 
state that the model warrants having the capacity 
to sign the release. The problem with such claus- 
es is that people who lack the capacity to sign 
a release also lack the capacity to warrant they 
have such capacity. Clauses that state the subject 
acknowledges reading the release prior to signing 
it are similarly illogical because subjects who do 
not read the release cannot knowingly acknowl- 
edge having done so. Although these kinds of 
clauses probably won’t hurt the photographer, 
they provide little practical protection and are 
better omitted for the sake of clarity. 
Photographers can also make their releases 
clearer by omitting provisions that merely docu- 
ment legal rights the photographer and subject 
have irrespective of the release. For example, 
permission from a model is never needed for the 
photographer to own or register the copyright 
to a photograph and such recitals are unneces- 
sary. Similarly, consenting to be photographed 
can never be legally construed to transfer the 
copyright to the model because such transfers 
must be explicitly expressed in writing. In short, 
copyright clauses are unnecessary in releases. 
Unconscionable Clauses. Photographers 
should also be careful to avoid releases that con- 
tain clauses that may invalidate a release because 
they are unconscionable. While courts give 
considerable leeway in allowing the parties to 
negotiate the extent of a release, they will not 
enforce provisions that are so one-sided as to 
shock the conscience. One type of unconsciona- 
ble provision sometimes found in release forms 
is the indemnity clause. These clauses usually are 


drafted with terms such as “indemnify,” “hold 
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harmless,” or “save harmless” and purport to 
require the model to pay or reimburse the pho- 
tographer for any legal expenses and damages 
suffered should the photographer be sued be- 
cause of the photograph. Such terms are clearly 
overreaching and courts will not enforce them. 
In fact, they present some degree of risk to pho- 
tographers in that a court may be sufficiently 
offended by the overreaching clauses to rule 
against the photographer with respect to other 


aspects of the release or invalidate it entirely. 


USING A SIMPLE RELEASE FORM 

When reviewing a release to determine whether it 
records an effective consent, courts will consider 
the clarity of the text, the sophistication of the 
subject, and the overall fairness of the agreement 
if the release purports to be a contract. In such 
cases, a complex release form may work against 
the photographer. Because simple releases are 
easier to understand, they are more ethical and 
in my opinion better protect the photographer 


than lengthy and complex releases. Another ad- 


Consent to Be Photographed 
and Published 

I 
photographed on /insert dates] by [name 
of photographer ] while [describe context or 


consent to be 


Yo 


subject matter]. I further authorize that 


the photographs may be published for 


any purpose and in any form. 


Signature 


vantage of simple release forms is that they can be 
printed on short pieces of paper while still main- 
taining a legible type size. This allows photogra- 
phers to carry them in convenient places such as 
wallets or even attached to photographic equip- 
ment. An example of a simple form is provided 
below (left). 

Some models may wish to limit the scope 
of their consent. For instance, they may object 
to using the photographs to advertise products 
they find objectionable. When this occurs, the 
photographer can avoid having to draft a entire- 
ly new release incorporating the model’s restric- 
tions by writing in the limitations at the bottom 
of the standard release form and having them 
initialed by the model and the photographer to 
confirm the revision. 

When photographing minors or other per- 
sons who lack the legal capacity to consent, the 
release can be altered to indicate that a parent 
or guardian is signing on the model’s behalf. Al- 
ternatively, a form such as the one below (right) 


can be used. 


Parental or Guardian’s Consent to 

Be Photographed and Published 

I, , as parent or legal 
guardian, authorize /name of photogra- 
pher] to photograph /name of model] on 


[insert dates] while [describe context or 


subject matter]. I further authorize that 


the photographs may be published for 


any purpose and in any form. 


Signature 
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4. RESTRICTIONS ON 
SUBJECT MATTER 


VW" there are few subjects that can- 
not be legally photographed, there 
is a lot of confusion and many misconceptions 
about legal restrictions regarding what can and 
cannot be photographed. Knowing the law re- 
garding subject-matter restrictions can help 
keep you from being misled by people who mis- 
understand such issues. In any case, it is impor- 
tant to understand the legal limits because the 
sanctions for violating laws that prohibit pho- 


tography can be severe. 


FEDERAL STATUTORY 
RESTRICTIONS 

Several federal statutes prohibit the photogra- 
phy of certain subjects except when authorized 
by a designated official or by regulation. Some 
of these statutes promote a significant govern- 
ment interest such as the prevention of coun- 
terfeiting, while others border on the absurd, 
such as criminalizing the commercial appropria- 
tion of the Woodsy Owl character. Many of the 
federal laws that restrict photography are poorly 
drafted, spottily enforced, and difficult to find. 
In addition, Congress sometimes drafts statutes 


that provide regulatory authority to agencies in 


ways that are so broad as to make it difficult to 
determine the boundary between lawful and un- 
lawful conduct. The government often justifies 
this approach to regulation by arguing that it 
needs the flexibility to enforce against conduct 
that was not contemplated during the legislative 
process. It likewise claims that the harshness of 
unclear laws can be alleviated by not enforcing 
them when it would be unjust to do so. Unfor- 
tunately, relying on the graciousness and good 
sense of the government provides little comfort 
to photographers who need to know where the 
line is between lawful and unlawful conduct. 
Restrictions based on how photographs will 
be used are disfavored from a constitutional 
perspective because the First Amendment limits 
the power of the government to restrict expres- 
sion based on its content. Some federal statutes 
and regulations purport to limit photography 
of some subjects to particular purposes, such as 
education or news coverage, and a few prohibit 
photography that may demean a national sym- 
bol or a cast aspersions on a particular agency. 
Although there is an extensive body of law re- 
garding the government’s ability to regulate ex- 


pression, few cases have interpreted the statutes 
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and regulations that restrict photography based 
on subject matter. When faced with a situation 
where the plain language of a statute or regula- 
tion prohibits what appears to be constitution- 
ally protected expression, it is wise to consult 
with counsel before proceeding with what may 
or may not be lawful photography. 

The government’s power to regulate what 
may be photographed depends on whether it has 
a legitimate interest in restricting some forms of 
expression. Although courts have found many 
social objectives to be compelling, they tend to 
be suspicious of restrictions that are based on 
the content of the expression and examine them 
with more scrutiny than they do for restrictions 
on the time and manner of expression. Political 
expression, particularly that which criticizes the 
government, is subject to the highest level of 
scrutiny and the government has a high burden 
to establish that its interest in restricting such 
expression is in fact compelling. The evaluation 
of restrictions on photography that is to be used 
for news, art, and educational purposes likewise 
receives a heightened level of scrutiny. Com- 
mercial speech, such as advertising, is subject to 
a much lower level of scrutiny. This means that 
the government has considerably more latitude 
to restrict photography used to promote com- 
mercial interests than it does when it is used for 
political or news purposes. For example, one 
federal court ruled that the U.S. Forest Service 
can restrict the reproduction of the Smokey 
Bear character for commercial purposes but not 
when used to illustrate political criticism. 

Constitutional issues aside, some of the fed- 
eral statutes and regulations that regulate the 


photography of certain subjects require gov- 


ernment officials to either specifically authorize 
what may be photographed or to promulgate 
regulations that define specifically how pho- 
tography is to be restricted. This presents pho- 
tographers with a practical problem when the 
government fails to respond to requests for 
permission to photograph something or fails to 
promulgate the required regulations. The most 


common reason offered by government officials 


SANCTIONS FOR VIOLATING LAWS 
THAT PROHIBIT PHOTOGRAPHY 
CAN BE SEVERE. 


for ignoring requests or not drafting rules is a 
lack of resources. However, in many cases the 
real reason is there is little interest in doing so. 
Because few cases warrant the expense or effort 
needed to file a lawsuit demanding government 
action, the vacuums caused by agencies failing 
to follow statutory mandates can be expected 
to persist. As a practical matter, photographers 
who face situations where permission is required 
should submit their requests as early as possible 
and be prepared to follow up zealously when 


necessary. 


CURRENCY, STAMPS, 
AND SECURITIES 


Concerns over photography as a counterfeiting 
tool have been addressed by federal statutes that 
substantially restrict the ways currency, post- 
age stamps, and securities can be illustrated. 
The use of photography to make illustrations 
was formerly limited to historical, educational, 


newsworthy, and collector purposes, but the 
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Counterfeiting laws do not apply to photographing 
currency for nonfraudulent purposes but do restrict 
how the currency is depicted. Ordinary scenes in- 
volving currency pose little risk to photographers. 


anticounterfeiting statutes were amended in 
2001 to clarify that making images of currency 
and government obligations such as stamps, 
bonds, and notes is legal provided that they are 
not made with the intent to defraud anyone or 
aid counterfeiting. 

The government has issued guidelines that 
describe how currency may be illustrated with- 
out violating the law. To comply with these 
guidelines, illustrations of U.S. currency must 
be one-sided and less than .75 times or greater 
than 1.5 times the actual size of the item il- 
lustrated. Photographs of other U.S. obliga- 
tions (such as bonds) and foreign currencies 
can only be reproduced in black & white and 
must also be less than .75 times or greater than 
1.5 times the actual size of the item. Coins may 


be freely photographed and illustrated for any 


nonfraudulent purpose. Postage stamps may be 
illustrated in any size if they have been canceled. 
Uncanceled stamps can be reproduced in black 
& white in any size, but if reproduced in color 
must be less than .75 times or greater than 1.5 
times the size of the actual stamp. Postage me- 
ter stamps are considered postage stamps under 
this law. Illustrations of revenue stamps can only 
be reproduced in black & white. Another re- 
quirement is that the negatives and plates used 
to make the illustrations must be destroyed af- 
ter their final use. In addition, while it is lawful 
to make motion pictures, videos, and slides of 
currency, so long as the purpose is for projec- 
tion or telecasting, no prints can be made from 
these unless they conform to the size and color 
restrictions described above. 

Photographing any currency, stamp, or se- 
curity obligation to facilitate counterfeiting or 
forgery is also illegal under many state laws. 
These laws apply more broadly than the restric- 
tions regarding how currency and stamps may 
be illustrated. For example, the term “security 
obligation” may encompass stock certificates, 
corporate bonds, certificates of deposit, checks, 
money orders, bills of lading, and automobile 
titles. 


FEDERAL INSIGNIA 
AND TRADEMARKS 


Congress has enacted several statutes that limit 
the reproduction of agency insignia, military 
decorations, and a few trademarks. These stat- 
utes appear to promote three kinds of federal 
interests. The first is to prevent unauthorized 
persons from using agency insignia and iden- 


tification to falsely convey that their activities 
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are sanctioned or endorsed by the U.S. govern- 
ment. The second is to establish government 
control over the commercial use of these items. 
The third interest is to prevent private citizens 
from using federal marks and insignia in ways 
that demean or offend the U.S. government. 
Courts would undoubtedly uphold the power 
of the government to regulate the reproduc- 
tion of these items for fraudulent or commer- 
cial uses, but the constitutionality of preventing 
their use to express political opinion is highly 
questionable. 

Although the federal statutes regarding seals 
and insignia address commercial appropria- 
tion and deceptive practices, they often fail to 
address photography in other contexts such as 
news, art, and personal use. This is unfortunate 
because it is not that difficult to draft statutes 
in a way that protects legitimate government 
interests yet avoids overbroad restrictions. For 
example, the statute that prohibits reproducing 
the Golden Eagle insignia (the symbol of federal 
recreational fee areas) is written to clearly state 
that as long as people do not intend to use a 
reproduction of the insignia for some kind of 
fraudulent purpose, they are free to photograph 
it. Unfortunately, most statutes that regulate 
the photography of government symbols are 
less clear, because, while they apparently intend 
to prevent deceptive uses, they could theoreti- 
cally be construed to prohibit any photography 
of symbols that has not been authorized by reg- 
ulation or a senior official. 

Federal law also restricts the photography 
of agency insignia without authorization. The 
general statute that governs the reproduction 


and use of most agency insignia provides that 


whoever photographs an insignia, badge, iden- 
tification card, or tolerable imitation thereof 
except as authorized by regulations is guilty of 
a misdemeanor. Because most agencies have 
not promulgated regulations that authorize the 
photography of their insignia, the legal aspects 
of photographing them are not entirely clear. 
Furthermore, the few regulations that have 
been promulgated tend not to address issues 
concerning general photography. For example, 
the U.S. Forest Service restricts the use of its 
insignia to official use except when specifically 
authorized for public service or commercial uses 
that contribute to the public recognition of the 
forest service. Although its regulations do not 
prohibit photography of the insignia for news, 
educational, or personal use, they fail to explic- 


itly authorize it. 


FEDERAL LAW RESTRICTS THE 
PHOTOGRAPHY OF AGENCY INSIG- 
NIA WITHOUT AUTHORIZATION. 


Similar statutes encompass the reproduction 
of military decorations and badges and medals 
of veterans’ organizations incorporated by act 
of Congress. For example, the Department of 
the Army authorizes the photographic repro- 
duction of insignia so long as no discredit is 
brought on the military and the reproductions 
are not used for deceptive purposes. While the 
Army certainly has the power to prohibit repro- 
ductions for deceptive purposes, its authority to 
restrict on the basis of whether the use portrays 
the government favorably or unfavorably is con- 


stitutionally suspect. 
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Despite the government’s interest in preserving the 
value of the Smokey Bear character to the campaign 
against forest fires, it cannot prohibit unauthorized 
photography for editorial or personal purposes. 


While it is generally lawful to photograph 
private trademarks, the federal government has 
the power to increase the legal protection as- 
sociated with government trademarks and has 
done just this with respect to the Smokey Bear 
and Woodsy Owl characters. The two statutes 
that protect these marks prohibit anyone from 
reproducing them for profit except as autho- 
rized by the U.S. Department of Agriculture. In 
addition, a third statute gives the Attorney Gen- 
eral the authority to enjoin any reproduction 
of Smokey Bear or Woodsy Owl irrespective of 
how the image is used unless such use has been 
authorized by the U.S. Forest Service. At least 
one court has ruled that these statutes do not 
apply to photography done for noncommercial 


purposes. This means that citizens may photo- 


graph Smokey Bear and his likeness without fear 
of prosecution so long as the photographs are 


used for editorial or personal purposes. 


MILITARY AND NUCLEAR 
INSTALLATIONS 

Two types of laws regulate the photography 
of defense-related materials, equipment, and 
installations. Federal espionage laws prohibit 
anyone from gathering information respecting 
the national defense who knows or should know 
that the information will be used in a way that 
injures the United States or benefits a foreign 
government. Another set of federal laws pro- 
hibits the unauthorized photography of mili- 
tary installations and equipment that have been 
classified as top secret, secret, confidential, or 
restricted, irrespective of whether the photogra- 
pher intends to disclose information to foreign 
governments. 

Defense and Intelligence Facilities. Pho- 
tographers who work around defense and intel- 
ligence facilities should be aware that the laws 
against espionage reach beyond classic spying. 
The mere act of taking photographs that de- 
pict national security material can expose pho- 
tographers to criminal liability if they know 
the images will be disseminated by the media. 
Absent special access to sensitive facilities, pho- 
tographers are unlikely to violate these laws, but 
government and contractor employees should 
be careful not to photograph sensitive materi- 
als if unauthorized persons are likely to view the 
images. 

The federal laws against photographing clas- 
sified equipment and facilities do not require 


any intent to harm the United States and are 
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Not all areas at military installations are necessar- 
ily off limits to photography; military equipment in 
public view may generally be photographed. How- 
ever, it is a good to check first with the appropriate 
officials when in doubt. 


easier to enforce than the laws against espio- 
nage. They require photographers to obtain 
permission from the commanding officer of a 
facility or a higher authority before photograph- 
ing classified materials and to agree to submit 
their images for censorship. In general, areas 
that have been designated as classified are not 
readily visible outside of military installations 
so this is usually not an issue with respect to 
photography done from outside the installation 
except for aerial photography. When photogra- 
phy is done on a military installation, permission 
should be sought except when the circumstanc- 
es make it clear that photography is not restrict- 
ed. For example, it would be a good idea to 
seek permission to photograph inside an aircraft 
maintenance shop but permission would not 
be needed to photograph a sporting event at a 
school located on the installation. Most facilities 
have a public information officer who should be 
familiar with the issues associated with photog- 
raphy on the installation. Consulting with this 
person can help avoid problems and confronta- 
tions when photographing at a defense facility. 
Manufacturing and Research Facilities. 
Restrictions on photography are not limited to 
military installations. Federal law authorizes the 
military to regulate photography at sensitive de- 
fense manufacturing and research facilities. Mil- 
itary authorities can also restrict photography of 
experimental equipment and aircraft, and also at 


crash sites, if necessary to prevent the disclosure 


of classified information. In such cases, howev- 


er, regulations require the military to seek the 
assistance of civilian authorities to actually seize 
equipment. Note that these restrictions do not 
apply once the classified material has been cov- 
ered or removed from the scene. 

Nuclear Facilities. The photography of nu- 
clear facilities that have been designated by the 
government as requiring protection from gen- 
eral dissemination of information is prohibited 
unless previously authorized by the U.S. De- 
partment of Energy. These requirements apply 
to photography that occurs either on designated 
property administered by the U.S. Department 
of Energy or from the air. Photographing nu- 
clear facilities from outside their property lines 


is permissible. 
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One problem when photographing defense 
or nuclear subjects is that the degree of zeal 
with which these laws are enforced varies great- 
ly. Part of the difficulty is that security personnel 
have different priorities and perspectives with 
regard to photography. Some tend to be very 


protective, some are lax—and there are quite 


PHOTOGRAPHERS SHOULD 
EXERCISE RESTRAINT WHEN 
CONFRONTED ... 


a few who enjoy asserting their self-perceived 
authority. In some instances, attitudes within 
the services may conflict. For instance, a high- 
level official at the Pentagon may spend hours 
arranging access for film producers in order to 
gain positive publicity for the military services, 
while low-level security staff may evict casual 
amateurs because of fear about how the photo- 
graphs may be used. Considering the firepower 
and egos that some security staff have, pho- 
tographers should exercise restraint and good 
judgment when confronted by overbearing or 
unreasonably-suspicious personnel. When such 
personnel act inappropriately, your chances of 
prevailing in the field are remote. In most cases, 
photographers will be better off by acquiescing 
and then diplomatically resolving matters with 
more senior officials in the public affairs office. 
People who anticipate that they may be photo- 
graphing sensitive facilities or equipment should 
consult with the public information office at the 
facility to obtain permission ahead of time. Not 
only does obtaining explicit permission obviate 


concerns about the legality of the photography, 


in many cases it will lead to better access and 
cooperation from security personnel. 

State and Local Laws. States and local gov- 
ernments may also have laws that prohibit the 
photography of military facilities, although such 
laws are not particularly common. For example, 
Oregon has a statute that prohibits aerial pho- 
tography of military installations without writ- 
ten permission from the person in command. 

One of the strangest laws regarding pho- 
tography of military installations is Ordi- 
nance 8.16.010, enacted by sparsely-inhabited 
Churchill County in Nevada. (Note: The only 
major military facility in the county is the na- 
val air station at Fallon, but the county also has 
small National Guard and Coast Guard facilities 
as well as bombing ranges.) The author learned 
about this ordinance after a photographer re- 
ported that he had been stopped, detained, and 
interrogated by county authorities after photo- 
graphing some naval aircraft flying overhead. 
The photographer was parked on the side of a 
road and off base when the photographs were 
taken. 

The Nevada ordinance was enacted in 2009 
by county commissioners, reportedly at the re- 
quest of the district attorney’s office. Its appar- 
ent purpose is to protect national security by 
prohibiting photography of military property, 
as well as several other activities protected by 
the First Amendment, that takes place on prop- 
erty adjacent to military facilities. However, this 
poorly-drafted ordinance not only purports to 
criminalize photography of military buildings 
and equipment, it also prohibits swearing, par- 
ticipating in military operations, or operating a 


business on public or private land adjacent to 
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Children standing at the 
edge of the flight line at 
Naval Air Station Pensac- 
ola wave flags to show 
their support for Blue 
Angels and the people 
who protect their free- 
doms. This is the kind of 
expression that poorly- 
drafted security laws can 
unintentionally restrict. 


the air station unless the commanding officer 
has granted written permission to do so. It also 
requires citizens to obey any “reasonable” com- 
mand by a law enforcement officer. The text of 


the ordinance state as follows: 


8.16.010: PROHIBITED ACTS: 

A. Except as otherwise authorized by 
federal or state law, or by this code, or 
in writing by the commanding officer of 
any military installation located within 
Churchill County, Nevada, it is unlawful 
to: 

1. Assemble, congregate, or remain without 
a bona fide purpose; 

2. Create drawings, maps, or plans of mili- 
tary buildings, facilities, structures, or 
other property; 

3. Photograph or produce other electronic 
images of military buildings, facilities, 
structures, or other property; 

4. Refuse or fail to obey any reasonable 
command given by a law enforcement 


officer; 


. Be present with the intent to annoy, ha- 


rass, or vex military personnel or opera- 


tions; 


. Use abusive language, obstruct or render 


dangerous any drive, path, or public 


place; 


. Engage in or conduct business, conces- 


sion or commercial activity or to solicit 


business; 


. Participate in, attempt to participate in, 


or interfere with, military operations; 


. Assist, solicit or aid any other person to 


engage in any conduct described in this 
section on land immediately adjacent 
to any military installation in Churchill 
County, Nevada, including state and 
county roadways and public rights of 
way. 

. A person convicted under this chapter is 


guilty of a misdemeanor. 


This kind of overbroad, poorly-considered 


law tramples on basic freedoms and has little if 


any effect on protecting national security. It is 
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Owners of industrial facilities are sometimes leery 
about taking photographs for fear that trade secrets 
may be inadvertently disclosed. 


inherently dubious because of its restrictions on 
constitutionally-protected rights and also has 
significant problems with respect to overbreadth 
and vagueness. In responding to queries by the 
author, the U.S. Navy disavowed that it had any 
role in its enactment. The district attorney’s of- 


fice failed to respond at all. 


TRADE SECRETS AND 

ECONOMIC ESPIONAGE 

The protection of trade secrets has traditionally 
been the domain of state law and every state has 
passed legislation that provides some form of 
trade secret protection. Trade secrets are typi- 
cally defined as information that derives inde- 
pendent economic value from not being gen- 
erally known or readily ascertainable by other 


persons and is subject to reasonable efforts to 


keep it secret. Although there is considerable 
variation in how trade secret law has developed 
among the states, most statutes precondition 
liability on the trade secrets being acquired by 
improper means and disclosed or used to the 
owner’s detriment. Persons who misappropri- 
ate trade secrets may be liable for civil damages 
and injunctions, including the legal expenses 
incurred by the owner to address the misappro- 
priation. 

Courts generally do not require trade secret 
owners to employ absolute measures to protect 
secrecy but instead require them to act com- 
mensurately to the information being protect- 
ed. For example, two aerial photographers were 
found liable in a 1970 case for photographing 
a chemical plant that was under construction 
in the hope of discerning a secret manufactur- 
ing process. Although aerial photography of 
industrial facilities is normally legal, the court 
held that it would be unreasonable to require 
the chemical company to build a roof over their 
unfinished plant because the process would be 
shielded from the air after the construction was 
finished. However, in cases where the trade se- 
cret owner fails to take reasonable measures to 
protect secrecy, they lose the right to legal pro- 
tection. 

Congress enacted the Economic Espionage 
Act in 1996 which makes misappropriation of 
trade secrets a federal crime if they relate to a 
product that is produced for or placed in inter- 
state or foreign commerce. The consequences 
of being convicted under the act are severe with 
fines ranging up to $500,000 and imprisonment 
of up to fifteen years for individuals and fines 
of up to $5,000,000 for private organizations 
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and $10,000,000 for foreign instrumentalities. 
In addition, any property used in the process of 
violating the act may be forfeited to the United 
States. A photographer convicted under the act 
could very well lose the camera, computers, and 


other devices used to commit the offense. 


COPYRIGHT-PROTECTED 
MATERIAL 

Copyright law in theory could impose sub- 
stantial potential restrictions on photography, 
although the legal issues go mostly unnoticed. 
While many photographers are aware that their 
images are protected from unauthorized use 
and copying, few consider the vast extent of 
copyright-protected material that is routinely 
reproduced in photographs. For example, copy- 
right protection covers more than written mate- 
rials and art, it can extend to patterned fabrics, 
jewelry, toys, and sculptural ornamentation. 
Common kinds of copyrighted materials that 
are unwittingly incorporated into photographs 
include newspapers, billboards, and sculptures 
in public places. Taken to an extreme, copyright 
considerations would place enormous restraints 
on photography because it is impossible to 
avoid including copyrighted elements in many 
photographs. 

Fortunately, copyright law has not crippled 
photography because there are practical limits 
on its reach. Unfortunately, determining where 
those limits lie is not always easy because copy- 
right law can be ambiguous with regard to 
determining the point at which copying sub- 
jects someone to liability. The basic essence of 
copyright law is that it prohibits the copying of 


protected materials unless one obtains permis- 


sion from the owner of the copyright. Violators 
who infringe a copyright are liable for the actual 
damages they cause and in some cases can be 
required to pay statutorily-prescribed damages 
and the legal expenses of the copyright owner. 

What keeps copyright law from crippling 
general photography is that courts apply the 
doctrines of fair use and de minimis use (cov- 
ered later in this chapter) to allow unauthor- 
ized copying under circumstances where the 
interest in fostering free expression or avoiding 
litigation over trivial matters is more compel- 
ling than the interest in protecting intellectual 
property rights. However, applying these doc- 
trines requires courts to decide each case on its 
own facts. This means that one’s rights and li- 
abilities cannot always be assessed with certainty 
ahead of time. The dearth of published court 
decisions involving infringement of copyrights 
by photography further increases the difficulty 
of assessing whether taking a photograph will 
infringe a copyright. 


ONE’S RIGHTS AND LIABILITIES 
CANNOT ALWAYS BE ASSESSED 
WITH CERTAINTY AHEAD OF TIME. 


Evaluating the Potential for Infringe- 
ment. From a practical perspective, the poten- 
tial for infringement can be analyzed by asking 
three questions. First, will the photograph de- 
pict an object that is protected by copyright? 
Second, will taking a photograph actually con- 
stitute making a copy? Third, will taking the 
photograph constitute the kind of infringement 


that will allow a copyright owner to recover 
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LEFT—The profuse amount of copyrighted work on public display would cripple photography if permission 
were always required from every owner. While the obvious intent underlying this photograph is to depict a 
bowler, there is a lot of copyright-protected artwork depicted in the background. RIGHT—Although it tech- 
nically might be possible to infringe the copyright to a copyright-protected choreography, the nature of still 


photography would make this difficult. 


damages? In many cases, the determination will 
depend on how the photograph is ultimately 
used. To avoid being liable for contributing to 
an infringement, photographers should be care- 
ful about how their photographs may be used. 
Type of Work. Copyright law protects a va- 
riety of created material including literary works, 
motion pictures, sculpture, choreography, dra- 
matic works, architecture, and graphical works 
such as drawings and photographs. Under cur- 
rent law, works are protected once they are ex- 


pressed in fixed form. The former requirement 


to register the work with the Library of Con- 
gress was lifted in 1978 and the requirement to 
display a copyright notice was lifted in 1989. 
While abolishing the need to register works and 
display the symbol has made copyright protec- 
tion more practical for copyright owners, it also 
increases the risk of inadvertently infringing 
copyrights. 

The type of work can affect the extent to 
which taking a photograph may infringe a 
copyright. Literary works, graphical works, and 


sculpture are protected from any copying that is 
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not authorized by the copyright owner or oth- 
erwise permitted by an exception from copy- 
right protection. Choreographed works and 
pantomime are protected only if the movements 
and patterns are first recorded in a tangible form 
such as diagrams or video. This means that the 
dance sequences in a choreographed stage play 
can be protected, while spontaneous dancing 
and simple dance routines cannot. Architectural 
works are protected by copyright to some de- 
gree but the copyright statutes specifically allow 
anyone to take and distribute photographs of 
buildings that are ordinarily visible from a pub- 
lic place. However, artistic elements associated 
with buildings such as sculptural ornaments 
may receive independent copyright protection 
as separate works of visual art. The actual plans 
and written specifications can also be protected 
as visual and literary works. 

Erroneous Claims of Copyright Protec- 
tion. Sometimes parties claim that they have 
a copyright on objects that are not eligible for 
copyright protection. For example, colleges and 
sports franchises cannot copyright the perfor- 
mances of their athletic teams, although they 
may acquire the copyright to the televised foot- 
age through agreements with the broadcasters. 
Similarly, owners of natural things such as trees 
cannot claim copyright protection for natural 
objects. Copyright law does not protect indus- 
trial designs that have a utilitarian function such 
as automobile bodies or toasters. Certain kinds 
of expression are not protected, even when they 
have been fixed in a tangible form. Names, titles, 
and short ordinary phrases are one example, and 
type fonts and familiar symbols such as those on 


playing cards are another. Because these items 


Copyright law does not protect performances, utili- 
tarian objects, or natural things—such as musical 
events, forks, and trees. 
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cannot be protected by copyright, they may be 
freely photographed. In addition, works that are 
in the public domain are not protected by copy- 
right. Such works include text prepared by the 
federal government and materials for which the 
copyrights have expired due to time. The laws 
regarding expiration of copyrights are complex 
and it can be risky to assume that particular ma- 
terials are in the public domain based on time 
alone. Additional information about the expira- 
tion and renewal of copyrights can be found in 
texts on copyright law. 

Does the Photograph Constitute a Copy? 
The issue of whether a photograph actually 


A derivative work is one that is based on a preexist- 
ing work. A straightforward photograph of a sculp- 
ture would be a derivative work whereas a photo- 
graph depicting a sculpture as an incidental object 
would not be. When a new element is added, the 
issue is more difficult to assess because a transfor- 
mative use is not an infringement. 


copies a copyrighted work is critical when de- 
termining whether it infringes the copyright. 
To constitute a copy, it is not necessary to copy 
something exactly or completely to be liable 
under copyright law. The legal test is whether 
the copy is substantially similar to the original 
work. One of the relevant considerations is the 
amount of the work that is included in the pho- 
tograph. For example, a photograph that in- 
cludes such a small portion of an artwork to ren- 
der it unrecognizable to the average layperson 
would not be considered copying. However, it 
is important not to confuse this principle with 
the amount of space that the work occupies 
within the photograph. The relevant issue is the 
amount of the infringed work that is copied and 
not the amount of new material added to the 
photograph. In other words, a photograph in 
which a painting takes up a minor area would 
still be copying if the painting is recognizable. 
The qualitative aspects of how the copyrighted 
work appears in a photograph will also affect 
whether a work is considered to have been cop- 
ied. If the work is sufficiently blurred or shaded 
to be unrecognizable to the average layperson, 
then it will not be considered to be copied un- 
der copyright law. However, copyright law does 
not require perfect focus and exposure before a 
court can find that a work has been infringed. 
The fact that a photograph copies something 
that is expressed in a different medium does 
not mean that the photograph will not infringe 
the copyright because derivative works are cov- 
ered by copyright law. Any work that is based 
on a preexisting work is a derivative work. This 
means that taking photographs of works such 


as sculptures can constitute copying and thus 


Independent creation 

of a work is not copy- 

ing and therefore does 
not infringe copyrights. 
Anyone can take their own 
photograph of Haystack 
Rock on the Oregon coast 
without fear of copyright 
infringement—despite 
the fact that countless 
photographers have done 
so before them. 


have the potential to infringe copyrights. To the 
extent that a photograph is “transformative” 
because its adds something new to the expres- 
sion or significantly alters the character of the 
underlying work, a court would be less likely to 
find that the work was sufficiently derivative to 
violate the rights of the copyright owner. 
Copyright law protects the way that an idea 
is expressed but does not protect the ideas 
themselves. The fact that someone else has used 
a particular idea regarding subject matter or 
technique does not preclude others from doing 
so later. For example, taking a photograph of 
Half Dome in Yosemite National Park would 
not infringe the copyrights in any other photo- 
graph of Half Dome despite the fact that count- 
less other photographers and artists have made 
works depicting the mountain (most often from 
the same viewpoint). Even the duplication of 
the major elements such as lighting, perspec- 
tive, subject, and background will not infringe 
a pictorial work if the photograph was created 
by the independent efforts of the photographer. 


However, intentionally replicating a particular 


photograph by incorporating its dominant ele- 
ments can infringe a copyright if the resulting 
image is substantially similar. 

Unfortunately, there are no clear boundaries 
for how similar a work must be before it infring- 
es another. For example, one court ruled that a 
jury would have to decide whether a set of pho- 
tographs of a statue in a cemetery infringed a 
prior photograph of the same statue in the same 
cemetery because the photographers used the 
same subject and similar camera angles, light- 
ing, and composition. In another case, the hold- 
ing of which several legal scholars consider to 
be questionable, a court ruled that a jury could 
find that a photograph of a saxophone player 
infringed one made of a concertina player where 
both photographs were taken in the same cor- 
ner of a nightclub with similar lighting, angle, 
and camera position. 

A noteworthy factor in the cases in which 
courts have found a triable question-of-fact is 


that the publishers of the accused photographs 
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instructed the second photographers to essen- 
tially duplicate the look and feel of the work of 
the former photographers. However, instruc- 
tions to produce a somewhat similar work do 
not necessary mean that a court will find in- 
fringement. In one case, leather goods manu- 
facturer Kate Spade, LLC avoided liability for 
using a photograph depicting the opening at 
the bottom of a bathroom stall through which 
a woman’s feet and a handbag were visible. The 
company had been sued by a photographer who 
had submitted another photograph depicting 
the same type of subject matter but had been 
turned down. The court held that there was 
no infringement, in part because the company 
maintained it had provided no instructions to 
the second photographer and in part because it 


had evidence that the general scene of a woman’s 


Some courts have suggested that private copying, 
such as taking photographs for personal use of fam- 
ily standing around a public sculpture, would consti- 
tute a de minimis use. 


feet being visible from the outside of toilet stall 
had been frequently used in popular culture and 
the two photographs at issue were not similar 
enough to warrant a finding of copying because 
they depicted dissimilar shoes and handbags. 

De Minimis Use Doctrine. Considering the 
extent of copyright-protected works that are vis- 
ible in everyday life and the difficulty of exclud- 
ing them from photographs, the law provides 
two exceptions from liability for infringement. 
One of these doctrines is known as the “de mi- 
nimis use” doctrine, under which courts refuse 
to waste their time on trivial matters. However, 
as is the case with much of copyright law, it is 
not always easy to determine whether a particu- 
lar use is de minimis. The few published deci- 
sions that have discussed this issue suggest that 
purely private copying may qualify as de minimis 
use, but neither the courts nor Congress have 
made this an explicit doctrine. For example, 
one court ruled that a company’s internal use 
of a photograph of a competitor’s product in a 
mock-up of a package design was too trivial to 
warrant damages. The same court alluded that 
private copying, such as making a photocopy of 
a New Yorker cartoon to post on one’s refrigera- 
tor, would also be a de minimis use. Nonethe- 
less, when evaluating whether an infringement 
would be de minimis, it is important to remem- 
ber that infringement is ultimately in the eye of 
the courts and that one’s subjective opinion that 
a copy is trivial will not be controlling. 

Fair Use Doctrine. The most important ex- 
ception to copyright infringement is the fair use 
doctrine. This doctrine is intended to balance 
society’s need to protect intellectual property 


against the benefits of being able to use copy- 
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right-protected materials for some purposes 
without having to compensate the copyright 
owner. Applying the fair use doctrine always 
requires consideration of the facts at hand, al- 
though courts generally evaluate the use against 
four factors. Because courts are required to con- 
sider the totality of the circumstances, they will 
not necessarily give each of the factors equal 
weight when determining whether a particular 
instance of copying constitutes fair use. This 
means a party need not prevail on every factor 
to be entitled to make fair use of a work oth- 
erwise protected by copyright. The four factors 
are as follows. 

1. The Purpose and Character of the Use. Us- 
ing material for noncommercial purposes such 
as news reporting, commentary, and education 
is more likely to be considered fair use than 
using it for direct commercial gain. Fair use is 
rarely found when the purpose of the copying 
is to exploit the material for commercial gain in 
situations where the customary practice is to pay 
a licensing fee. 

With respect to photography, the nature of 
the use is typically an important factor in de- 
termining whether incorporating copyrighted 
objects into an image is fair use. Photographs of 
copyright-protected objects used for commer- 
cial purposes such as advertising are less likely 
to be construed as fair use than those used to 
illustrate news, commentary, and criticism. Fair 
use is particularly disfavored when the copy 
serves essentially the same function as the origi- 
nal. For example, a photograph of a sculpture 
used in a newspaper to illustrate a nearby riot 
(a photograph that incidentally contains the 


sculpture) would be accorded fair use because 


the sculpture adds little if any significance to the 
dominant subject matter. On the other hand, 
an artistic photograph of the sculpture that was 
marketed as a fine art poster might not be con- 


sidered fair use. 


PARAMOUNT PICTURES 
LIKELY WOULD HAVE BEEN FOUND 
LIABLE FOR INFRINGEMENT .. . 


However, highly transformative copying that 
alters the original work by adding a new expres- 
sion or meaning can be fair use. For example, 
Paramount Pictures parodied a photograph of 
Demi Moore taken by Annie Leibovitz in its 
marketing campaign for the film Naked Gun 
33¥3: The Final Insult. The Leibovitz photo- 
graph showed the then-pregnant actress in the 
nude with a serious expression, whereas the 
Paramount Pictures version showed a pregnant 
female body with the smirking face of the actor 
Leslie Nielsen superimposed. Although the pho- 
tographs used almost identical poses, the court 
ruled that no infringement occurred because it 
perceived the Paramount Pictures photograph 
as commentary on the Leibovitz photograph. 
Absent this implied commentary, Paramount 
Pictures likely would have been found liable for 
infringement. 

2. The Nature of the Copyrighted Work. Pho- 
tographs that incorporate informational works 
are more likely to be construed as fair use than 
those incorporating creative works. For exam- 
ple, a photograph that incorporates text writ- 
ten on a classroom chalkboard is less likely to 


infringe a copyright than one that includes a 
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work of fine art. Courts sometimes give parties 
more latitude to copy published or publicly-vis- 
ible works. For example, courts would be more 
likely to find fair use associated with photogra- 
phy of public art works than those in an artist’s 


private collection. 


MANY COPYRIGHT OWNERS 
ZEALOUSLY PROTECT THEIR 
INTELLECTUAL PROPERTY ... 


3. The Amount and Substantiality of the Work 
Copied. This factor may be less relevant to pho- 
tography than to other media because photog- 
raphy tends to copy all or most of a work. What 
a court will evaluate is whether the amount cop- 
ied from a copyrighted work was excessive in 
relation to the legitimate use of the copy. This 
factor can be very important when evaluating 
whether a literary work has gone beyond fair use 
in quoting or borrowing from other works, but 
is seldom given much weight in cases involving 
photography because the other factors tend to 
be more important. 

4. The Effect of Use on the Market or Value 
of the Copyrighted Work. Courts seem to weigh 
the fourth factor more heavily than the others, 
irrespective of the medium in which the work 
is copied. Photographs that do not materially 
impair the marketability of the works they copy 
are far more likely to be accorded the benefit of 
fair use than those that will cause the copyright 
owner to lose sales. For example, one court 
ruled that the reproduction of fine art postcards 
in reduced size and quality in a magazine would 


not serve as a substitute for someone wishing 


to collect art or send postcards. Another court 
ruled that a film company did not infringe the 
copyright of the artwork on a mobile that was 
portrayed sporadically in a motion picture be- 
cause the film was no substitute for the artwork. 
However, it is important to consider the poten- 
tial for derivative works in evaluating the effect 
on marketability. For example, if a photograph 
would diminish the potential markets of the 
copied work in the form of posters, cards, and 
books, this factor would dictate against fair use. 

As noted earlier, assessing whether a photo- 
graph may violate a copyright is often a judgment 
call and photographers are sometimes tempted 
to view the factors in the light that favors the 
outcome they desire. Because courts and jurors 
ultimately make these decisions, it is important 
to be objective when deciding whether it is safe 
to copy someone else’s work. Also, photogra- 
phers should not rely on the rationalization that 
copyright owners will not pursue their remedies 
because they benefit from the publicity generat- 
ed by the photographs. Many copyright owners 
zealously protect their intellectual property and 
do not attach much value to publicity. There are 
others who are not only grateful for the public- 
ity but also for the opportunity to extract some 
money from the infringer. In other words, the 
fact that you think you are paying someone a 
compliment may not protect you from having 


to pay them damages and legal fees. 


TRADEMARKS 

Trademarks are the names, symbols, and adver- 
tising slogans used by sellers to distinguish their 
goods and services from others in the market- 


place. The legal protection given to trademarks 
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is not limited to just names and logos but also 
extends to trade dress—the distinctive, non- 
functional features that are used to distinguish 
goods or services, such as the color and shape 
of packaging or the configuration of a retail 
establishment. 

What Constitutes a Trademark. Many sell- 
ers zealously defend their trademarks because of 
the important role they play in marketing and 
their association with the reputation of the sell- 
er. Because most companies are uncomfortable 
with not having control over how their trade- 
marks are used, the inclusion of trademarks in 
photographs can be a sensitive issue. In past 
years, a trend developed where owners claimed 
they held trademarks in the shape of famous 
properties such as classic buildings and that im- 
ages of these properties infringed their marks. 
Similarly, some manufacturers take the assertive 
but doubtful position that prints and posters 
depicting their products constitute trademark 
infringement. The primary motive of such own- 
ers is to obtain licensing fees from persons who 
market the images (although, to date, they have 
not been successful in court). Nonetheless, 
because trademarks are everywhere, photog- 
raphers should be generally aware of the legal 
issues associated with taking photographs that 
include trademarks. 

The good news is that, unlike copyright law, 
trademark law is directed towards usage and not 
copying. This means that there is no liability 
for taking photographs that are used for news 
or private purposes. What trademark law does 
prohibit is using a likeness of a trademark in a 
way that can cause confusion about who is the 


manufacturer or seller of the products or ser- 


4 


Trade dress can encompass features such as the 
look and feel of a retail establishment or the dis- 
tinctive shape of the packaging associated with a 
specific brand of goods. 


vices. The bad news about trademark law is that 
determining whether an image will cause confu- 
sion can be subject to the same level of uncer- 
tainty associated with determining whether the 
fair use defense applies in copyright law. 

One of the threshold elements when ana- 
lyzing whether a photograph could infringe a 
trademark is whether the subject in the photo- 


graph is in fact a trademark. For a trademark 
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to be a property right, it must be used in con- 
nection with an established business or trade. 
Private symbols and text that are not connected 
with commerce cannot be trademarks. Trade- 
mark owners must also be able to prove that the 
mark is sufficiently distinct to make a commer- 
cial impression. In other words, the mark must 
be recognized as a symbol of a product or com- 
mercial enterprise. For example, the Rock and 
Roll Hall of Fame sued a photographer for sell- 
ing photographs of its building in the form of 
posters. Although the building shape had been 
registered as a trademark, the court ruled for 
the photographer on the grounds that the Rock 
and Roll Hall of Fame failed to prove that it 
had used the shape of the building in a manner 
that was sufficiently consistent and repetitive to 
make the images of the building into one of its 
trademarks. This does not mean that it is impos- 
sible for a building shape to be a trademark but 
it takes more than the owner declaring it to be 
one. 

Confusion Regarding Affiliation. Claims 
of trademark infringement involving the re- 
production of trademarks in images are usually 
decided based on whether the image is used in 
a way that is likely to cause confusion regard- 
ing the affiliation of the trademark owner to the 
image. If there is a reasonable possibility that 
a person of reasonable intelligence will believe 
that an image was sponsored or endorsed by the 
trademark owner then a court will likely find that 
the mark has been infringed. However, courts 
have been inconsistent in how they evaluate the 
possibility of confusion, which makes it difficult 
to discern clearly what uses are permissible. For 


example, one court ruled that wearing a uni- 


form similar to the one associated with Dallas 
Cowboys Cheerleaders in a pornographic movie 
constituted infringement because one might as- 
sume the cheerleader’s organization approved 
the use of the uniform in the film. However, 
another court ruled that a poster portraying a 
pregnant girl in a Girl Scout uniform did not in- 
fringe the trademark held by the Girl Scouts of 
the USA because no one would reasonably be- 
lieve that the organization would sponsor such 


a poster. 


COURTS HAVE BEEN INCONSIS- 
TENT IN HOW THEY EVALUATE THE 
POSSIBILITY OF CONFUSION ... 


Among the factors courts consider in assess- 
ing the possibility of confusion are whether the 
products compete with each other and whether 
consumers will mistakenly believe the product is 
associated with the owner of the trademark. For 
example, if a trademark owner sells articles such 
as posters, shirts, and coffee mugs that depict its 
trademark in addition to its primary products, 
a court would be more likely to find infringe- 
ment by similar products that depict the trade- 
marks. Conversely, a court is not likely to find 
infringement with respect to an image used to 
illustrate a magazine article comparing product 
brands because consumers are unlikely to con- 
strue sponsorship in such articles. 

Trademarks in Artistic Works. Courts 
have been very reluctant to hold the use of 
trademarks in artistic works as infringements. 
In a notable case involving Daniel Moore, the 


University of Alabama sued the sports artist for 
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trademark violations claiming that his paint- 
ings of football games infringed the University’s 
trade dress in the form of the team’s uniforms. 
It sought damages with respect to over twenty 
paintings and wanted Moore to license future 
paintings depicting the football team. Upon 
appeal, the court ruled that Moore’s depiction 
of the University’s uniforms in his paintings, 
prints, and calendars did not infringe the Uni- 
versity’s trademarks because artistically expres- 
sive works are protected by the First Amend- 
ment. It further ruled that Moore had never 
explicitly misled consumers about the source of 
the works, and thus the interests in artistic ex- 
pression outweighed the risk of confusion. In 
the end, the University spent about $1.4 million 
to bring a case that even die-hard Alabama fans 
considered highly embarrassing. 

In a case filed in a different federal circuit, 
the court ruled against golfer Tiger Woods in 
another trademark case involving a painting. Ti- 
ger Woods had previously registered the trade- 
mark TIGER WOODS for art prints, calendars, 
photographs, notebooks, pencils, pens, posters, 
and trading cards but had never registered his 
likeness as a trademark. The court ruled that the 
painting did not infringe Woods’ trademarks 
because he had not used his likeness as a trade- 
mark and his name was used only in the title of 
the painting. Under federal trademark law, it is 
a fair use to use a term in a descriptive sense that 
is other than as a mark when it is used in good 
faith to describe the goods or services depicted. 
Because the term “Tiger Woods” was used to 
identify a painting that depicted Tiger Woods, 
the court held that it was a descriptive term that 


was not being used as a trademark. 


Using a photograph to illustrate what a trademark 
looks like or for the purpose of commentary or 
news is not trademark infringement. In the author’s 
Opinion, the University of Alabama has been unrea- 
sonably aggressive in enforcing its trademarks. 


me 


Trademarks are everywhere and photographers 
should not worry about liability for making images 
that depict trademarks in ways that do not call at- 
tention to themselves. 
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Many states have laws that protect trade- 
marks from being tarnished or diminished in 
value even if there is no possibility of confusion 
on the part of consumers. These antidilution 
statutes are intended to protect against abuse 
that diminishes the positive associations with 
a mark. However, liability under such statutes 


requires that the mark be used in a commercial 


THERE IS A GREAT DEAL OF 
VARIATION IN HOW STATES AND 
LOCALITIES DEFINE OBSCENITY . . . 


context such as on posters or clothing. For ex- 
ample, one court enjoined sales of a poster that 
displayed the text “Enjoy Cocaine” in a logo 
stylized to resemble the Coca-Cola logo. Purely 
editorial uses, such as in news reporting and 
commentary, are protected by the First Amend- 
ment provisions allowing for free speech. How- 
ever, using someone’s trademark in your prod- 
ucts or in advertisements could result in liability 
if a court believes you are trying to appropriate 
some of the goodwill associated with the other 


person’s mark. 


NUDITY AND PORNOGRAPHY 


With certain exceptions discussed later in this 
section, the First Amendment makes it lawful to 
photograph nude adults and adult pornographic 
activities provided the resulting images are not 
obscene. In popular usage, “nudity” means the 
unclothed body, “pornography” means materi- 
als that are intended to arouse sexual desire, and 
“obscenity” means language or images that are 


lewd and disgusting. 
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Legal Criteria for Determining Obscen- 
ity. The legal criteria for determining obscenity 
were set by the United States Supreme Court as 
a three-factor test in Miller v. California. Under 
the Miller test, an image is obscene if (1) the 
average person applying contemporary commu- 
nity standards would find that the work taken as 
whole appeals to the prurient interest, (2) the 
work depicts specifically defined sexual conduct 
in a patently offensive way, and (3) taken as a 
whole the work lacks serious artistic, political, 
or scientific value. Under this test, two key ele- 
ments for finding that material is obscene are 
the wording of the state or local laws governing 
obscenity and the standards of the community 
where the images are made or exhibited. 

With the exception of child pornography, 
federal law does not prohibit the making of ob- 
scene images but only their distribution. This 
means that the liability of photographers for 
making obscene images will be determined by 
state or local law. As noted in the second part 
of the Miller test, states cannot make obscen- 
ity illegal unless they first define by a statute 
or ordinance the kind of conduct that may be 
obscene if depicted in a patently offensive way. 
There is a great deal of variation in how states 
and localities define obscenity and individual 
statutes and ordinances should be consulted for 
specific details. For example, some states nar- 
rowly limit their definitions to sexual activities, 
whereas others encompass some forms of nudity 
and excretory functions. States may also define 
obscenity in different ways depending on the 
context. For example, a state might choose to 
define obscenity in the context of making im- 


ages of sexual conduct or sadomasochistic abuse 
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but extend the definition to encompass any 
postpubescent nudity with respect to materials 
that are furnished to minors. 

Nudity and Sexual Activity in Public Plac- 
es. Irrespective of obscenity, a practical issue for 
those who photograph nudes or pornography is 
how the law governs where persons can legally 
be nude or engage in sexual activities. Govern- 
ments have flexibility in regulating nudity and 
sexual activity in public places and may freely 
prohibit them where they are likely to be in 
public view. Statutes and local ordinances vary 
significantly throughout the country and it is 
necessary to consult the requirements that apply 
to the particular jurisdiction for specific infor- 
mation. Many states and localities have laws that 
make it a criminal offense to photograph people 
nude without their consent in places where they 
have a reasonable expectation of privacy such as 
bathrooms and locker rooms. Because the un- 
authorized photography of persons where they 
reasonably expect privacy will violate their pri- 
vacy rights, photographers should be careful not 
to photograph people without their consent in 
such places. 

Child Pornography. The federal govern- 
ment and most states have taken strong measures 
to eradicate child pornography and anyone who 
photographs minors in any situation that could 
be construed as erotic should be fully aware of 
the legal aspects. The government has far more 
latitude to regulate pornography that involves 
minors than it does for adult pornography. For 
example, there is no constitutional requirement 
that photographs be obscene before one can be 
prosecuted. Because minors are affected, the 


reach of child pornography laws encompasses a 


broader range of government interests than is 
the case with adult pornography. One concern 
is the welfare of minors used to produce por- 
nography because they lack the legal capacity 
to consent to acts that result in psychological 
harm. Legislatures have also expressed concern 
that pornographic materials depicting minors 
are used by pedophiles to seduce minors into 
sexual activity. Because the concerns prompting 
the legislation consider both the effect of mak- 
ing images on the minor participants and the 
making of images that can be used as tools to 
prey on minors, child pornography laws involve 
comprehensive restrictions on the creation, dis- 
tribution, and possession of materials deemed to 


be child pornography. 


FEDERAL LAWS AGAINST 
CHILD PORNOGRAPHY HAVE A 
VERY WIDE REACH. 


Federal laws against child pornography have 
a very wide reach. They not only prohibit the 
distribution of child pornography, but also 
make photographing or filming minors engaged 
in sexually explicit conduct a federal crime if the 
materials are intended to be or otherwise be- 
come distributed in interstate commerce. The 
distribution requirement is applied broadly to 
encompass transportation between states by any 
means including computer networks and mail. 
The law defines explicit sexual conduct as sexual 
intercourse of any kind, bestiality, masturbation, 
sadistic or masochistic abuse, and lascivious exhi- 
bition of the genitals or pubic area. “Lascivious 


exhibition” has been interpreted by the courts 
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to encompass visual depictions of a child’s geni- 
tals or pubic area even when covered by cloth- 
ing if the image is sufficiently sexually suggestive 
and unnaturally emphasizes the genital region. 
Pornographic images of actual minors violate 
the act irrespective of whether they are obscene. 
Realistic images that are not of actual minors 
and nonrealistic images such as drawings violate 
the act only if they are found to be obscene. 
Those who are convicted of violating federal 
child pornography laws face severe penalties and 
photographers who make unlawful visual depic- 
tions of minors can be incarcerated for up to 
thirty years (or life if there have been previous 
convictions). Although courts have some discre- 
tion in sentencing persons convicted under the 
act, they generally follow the federal sentencing 
guidelines, which means that even modest of- 
fenders should expect to serve at least several 
years in prison. In addition to incarceration and 
fines, convicted defendants can be required to 
forfeit the equipment used to make and distrib- 
ute the images. The act also provides victims the 
right to sue violators in federal court and the 
court can also provide restitution to the victim 


as part of sentencing. 


EVEN MODEST OFFENDERS 
SHOULD EXPECT TO SERVE AT 
LEAST SEVERAL YEARS IN PRISON. 


The act also imposes a record-keeping re- 
quirement on everyone who make images of 
sexually-explicit conduct that applies irrespec- 
tive of whether the performers are adults or 


minors. The intent behind this provision is to 


deprive child pornographers access to commer- 
cial markets by requiring secondary producers 
of pornographic material to verify the age of the 
performers in the images. Persons who produce 
film, videotape, and other matter such as books 
or magazines that contain visual depictions of 
actual sexually explicit conduct made after July 
3, 1995 must keep records identifying the per- 
sons who appear in the depictions if the matter 
either incorporates material that has been or will 
be shipped in interstate commerce or mailed. 
Under this requirement, producers of images 
that depict sexual intercourse of any kind, bes- 
tiality, masturbation, or sadistic or masochistic 
abuse must establish each performer’s date of 
birth from an identification document such a 
driver’s license or passport, make a copy of the 
identification document that contains a recent 
and recognizable picture of the performer, and 
ascertain and record all names used by each 
performer, including their current legal name, 
maiden name, aliases, nicknames, and stage 
names. They are also required to categorize the 
records so they can be retrieved by all the names 
used by the performers and maintain them for 
as long as the producer stays in business and for 
five years thereafter. 

States also have strict laws against child por- 
nography. Most of these laws are analogous to 
the federal act, although they do not require any 
relationship to distribution in interstate com- 
merce. The child pornography laws in many 
states go beyond the federal legislation by re- 
quiring film processors who have reason to be- 
lieve that a minor has been depicted in a sexually 
explicit manner to report that fact to an appro- 


priate law-enforcement agency. This has created 
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concerns among many photographers that pho- 
to-processing labs have become the arbiters for 
determining which images constitute child por- 
nography. This concern overstates the role of 
processors because their opinion is legally irrel- 
evant to determining guilt or innocence. None- 
theless, the fact that processors have a statutory 
duty to report child pornography to authorities 
means that one may want to use judgment to 
assure that film is not sent to a processor that 
misunderstands the reporting requirement or 
overcautiously construes the child pornography 


laws. 


PROCESSORS HAVE A STATUTORY 
DUTY TO REPORT CHILD PORNOG- 
RAPHY TO AUTHORITIES ... 


There are reasonable measures photogra- 
phers can take to ensure that they do not run 
afoul of child pornography laws. Liability under 
the federal laws is predicated on images that de- 
pict sexual conduct or lascivious exhibition of 
genital or pubic areas and some states may ex- 
tend liability to lewd exhibitions of other parts 
of the anatomy. Photographers can avoid the 
risk of the images being construed as pornogra- 
phy by not taking photographs of the conduct 
and anatomical parts described in the statutory 
definitions. However, photographs that show a 
child’s intimate areas are not unlawful so long as 
they are not lascivious. The factors considered 
by courts in determining whether an exhibition 
is lascivious include whether the focal point of 
the depiction is on an intimate area, whether the 


setting is sexually suggestive, whether the pose 


is sexually suggestive or inappropriate consider- 
ing the age of the child, and whether the depic- 
tion is designed to elicit a sexual response from 


the viewer. 


ANIMAL PHOTOGRAPHY 


Nature photographers should be aware that the 
Marine Mammal Protection Act and the En- 
dangered Species Act prohibit, among other 
things, the harassment of protected species. The 
agencies that enforce these acts give the term 
“harassment” a broad interpretation and have 
assessed fines for conduct such as feeding wild 
dolphins and releasing captive dolphins into the 
wild before they were capable of surviving on 
their own. Practices to avoid when photograph- 
ing protected species are touching, approaching 
too close, following, and blocking escape routes. 
Nature photographers should also be aware that 
actions that individually would not stress pro- 
tected animals can constitute harassment if their 
cumulative effect causes stress. For instance, 
a pod of whales might be comfortable in the 
presence of a single boat but become annoyed 
when followed by five or six. The National Ma- 
rine Fisheries Service and U.S. Fish and Wildlife 
Service have published guidelines that can help 
photographers avoid charges of harassment. 
States also have laws that prohibit the ha- 
rassment of wildlife, although they tend not 
to interpret harassment as broadly as the fed- 
eral statutes. For example, these laws tend to be 
enforced against more egregious offenses such 
as actively chasing animals or tampering with 
nests. However, they protect a broader range of 
species than the federal laws. Some states pro- 


vide for the protection of wild plants as well. Al- 
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State laws against harassing wildlife generally re- 
quire causing a significant level of stress to be ac- 
tionable. Feeding geese at a public park is lawful— 
as is photographing them, provided that no undue 
distress is caused. Federal laws that protect endan- 
gered species and marine mammals can be much 
more stringent. 


though the dominant thrust of these statutes is 
to prohibit the removal of protected species for 
commercial or ornamental purposes, many stat- 
utes and rules are broad enough to apply to any 
damage such as pruning or crushing. Lists of 
protected species can usually be obtained from 


state resource agencies. 


SOME COMMON MISPERCEPTIONS 
There exists a considerable body of informal 


lore that certain subjects are impermissible to 


photograph although, in fact, there are no such 
legal restrictions. In some cases, the belief that 
something cannot be photographed originates 
from misunderstanding the requirements that 
apply to how photographs may be published. 
For example, you will violate the rights of a ce- 
lebrities if you use photographs of them in ad- 
vertisements without their permission, but you 
do not violate their rights by photographing 
them in public places. 

Improper Public Conduct. Another source 
of erroneous lore comes from the people who 
assume that photographing certain subjects is 
impermissible because it might tread on a pos- 
sibly sensitive subject. Some of the sillier asser- 
tions include beliefs that it is unlawful to photo- 
graph criminal acts on the grounds that it might 
get the criminals in trouble or that it violates 
a privacy right to photograph couples in public 
places because they might be engaged in a licen- 
tious affair. The reality is that the law does not 
shield people who choose to display improper 
conduct in public. Such people should confine 
such activities to private places if they do not 
want them recorded photographically. 

Patriot Act and Homeland Security Act. 
The most common misconception about sup- 
posedly impermissible subjects is that legislation 
such as the Patriot Act and the Homeland Se- 
curity Act have imposed restrictions on subjects 
that can be photographed. Although many gov- 
ernment initiatives took place after September 
11, 2001 to address the threat of terrorism, no 
laws were enacted that restrict photography. 
Structures such as bridges, industrial facilities, 
and trains remain perfectly legal to photograph. 


While there have been many instances of secu- 
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Neither the Patriot Act nor any other federal laws 
prohibit the photography of airports, transportation 
facilities, or industrial plants. 


rity guards and law enforcement officers con- 
fronting photographers for taking photographs 
of such subjects, and sometimes telling them 
that laws such as the Patriot Act prohibit photo- 
graphing certain kinds of subject matter, in the 
vast majority of cases such persons are either act- 
ing on an erroneous understanding of the law or 
because of excessive zeal. More information on 
how to handle these kinds of confrontations is 
provided in the next chapter. 

Accidents, Crime Scenes, and Other 
Emergencies. A common misconception is that 
it is unlawful to take photographs of accidents, 
crime scenes, or places where emergency per- 
sonnel are rendering medical attention. While 
police and medical personnel often disapprove 
of such scenes being photographed, and victims 
and their family members may intensely resent 
such photographs, photographers are within 
their legal rights to record these scenes when 
in public view—provided they avoid interfering 
with emergency operations and obey the reason- 
able orders of police. When photographers have 
been convicted for activities associated with the 
photography of accident or crime scenes, it is ei- 
ther because they actively interfered with police 
or medical activities, disregarded orders lawfully 
issued to protect public safety, or were victims of 
improper charging by law enforcement officials. 

Children in Public Spaces. Many photog- 
raphers are uncertain about whether children 
can be photographed without authorization 


from parents or guardians. There are no general 


f sé 


It may be unlawful to interfere with law enforcement officers who are involved in exercising their duties, but 
it is not unlawful to photograph them while performing such duties. 


legal restrictions that prohibit photographing 
children, although unauthorized photography 
can arouse suspicions. For example, it is not 
unusual for people to summon the police when 
they see a stranger taking photographs of chil- 
dren at a school or public park. For this reason, 
many photographers refrain from photograph- 
ing children they do not know unless they have 
permission from a parent or school officials. 
Another misconception on the part of some 
school administrators is that schools may not 
allow children to be photographed on school 
premises without a parent’s permission. This 


belief seems to have its origins in the Family 


There are no general prohibitions against photo- 
graphing minors in public. 


Educational Rights and Privacy Act, which lim- 
its the disclosure of student records by schools 
without the parent’s written consent. However, 
the act does not prohibit the photography of 
students. 

The use of children as paid models may be 
restricted by federal and state child labor laws. 
These requirements vary among the states but 
generally limit the time and hours that minors 
are allowed to work. The State of California re- 
quires photographers to obtain permits before 
they employ a minor as an advertising or photo- 
graphic model. 

Buildings. Buildings are another kind of 
subject that some photographers believe can- 
not be photographed without permission of the 
owner, but there are few inherent restrictions. 
Some, but not all, jurisdictions have enacted in- 
cidental restrictions such as laws that prohibit 
viewing through windows with the intent to 
invade the occupant’s privacy. Similarly, there 
are laws that authorize the government to re- 
strict the photography of sensitive areas at mili- 
tary and nuclear facilities. Nonetheless, absent 


a specific legal prohibition, you are free to pho- 


There are no legal restrictions against taking pho- 
tographs of Superfund sites or other disposal sites. 


hdd 


tograph buildings in public view irrespective of ae “ a ae de ae See 
whether they are industrial, commercial, or resi- a 
dential. Except for certain defense and nuclear , sd ay ae ng 
facilities, it is also legal to photograph the ex- 
teriors of government office buildings and post 
offices. 

A variation on this theme is the erroneous 
belief that the unauthorized photography of Su- 
perfund sites is prohibited. Although the parties 
responsible for the contamination and cleanup 
may dislike such photography and even ob- 
ject to it, they have no legal right to prohibit 
photographers from making images so long as 
they do not trespass. Likewise, misconceptions 
sometimes circulate among photographers that 
it is illegal to photograph power plants, water 
treatment plants, and law-enforcement facilities. 
As with Superfund sites, there are no special re- 
strictions against photographing these kinds of 


facilities. 
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5. CONFRONTATIONS 


AND REMEDIES 


Wi" many photographers in the past 
have been confronted during or af- 
ter taking photographs of various subject mat- 
ter, the degree of confrontation significantly 
increased following the terrorist attacks of Sep- 
tember 11, 2001 and the widespread adoption 
of photographic equipment such as camera 
phones. Photographers who face the prospect 
of confrontations should take note that the laws 
restricting photography have not changed with 
respect to the kinds of subjects that are typically 
associated with confrontations, such as indus- 
trial plants, bridges, and law enforcement ac- 
tivities. Although the federal government en- 
acted several laws in the aftermath of the attacks 
that enhance the ability of the government to 
monitor and detain suspected terrorists, none of 
these laws place any restrictions on photogra- 
phy nor do they give law enforcement officials 
authority to direct how photographers may go 
about their business. Unfortunately, the lack of 
legal authority has not restrained some officers 
from engaging in overzealous and unnecessary 
harassment of photographers. 

Much of the motivation underlying attempts 


to interfere with photography is based on mis- 


guided fear about the supposed dangers that 
unrestricted photography presents to society. 
Ironically, unrestricted photography by private 
citizens has not contributed to a decline in pub- 
lic safety or the economic vitality in the United 
States. None of the acts of terrorism over the 
last forty years have depended on or even in- 
volved photography and it is difficult to see how 
restricting photography would have prevented 
them. As a practical matter, no person bent on 
committing an act of terrorism is going to be 
the least deterred by a law restricting photogra- 
phy. If anything, a public that is well-equipped 
with cameras makes it more difficult for terror- 
ists and criminals to operate in the environment. 

Perhaps the most disturbing trend with re- 
spect to abuses of the right to take photographs 
are actions taken by law enforcement officers 
against people who photograph or video law 
enforcement activity, such as arrests. There have 
been several instances where video taken by citi- 
zens has refuted claims by law enforcement offi- 
cers that persons who had been shot, beaten, or 
arrested by police had been acting in a manner 
that justified such responses. There have even 


been instances that have been recorded on video 
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Concerns about security can lead to confrontations over frivolous matters. One photographer was retained 
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by the Federal Protective Service for about twenty minutes after photographing handrails at a former Fed- 
eral courthouse. The security guards even attempted to prohibit him from photographing the “Portland” 


sign at a city-owned auditorium across the street. 


where police officers have threatened to bring 
false charges against videographers or destroy 
their equipment. In some cases, people have 
been charged with wiretapping crimes because 
of the concurrent recording of audio when the 
camera was operated in video mode. 

Attempts by businesses to protect their trade 
secrets is another way that the rights of photog- 
raphers have been abused. These claims are al- 
most always without merit, because entities are 
required to keep trade secrets from public view if 
they want to protect them. Trade secret laws do 
not give anyone the right to restrain photogra- 
phers from taking photographs in public places. 
Some companies have also used security guards 


and law enforcement officers to confront, or 


even detain, photographers who were recording 
environmental problems such as spills. It is par- 
ticularly ironic when law enforcement officials 
assist in cracking down on this kind of docu- 
mentary photography, because environmental 
events such as spills are almost always unlawful 
and in some cases may be the result of criminal 
misconduct. 

Another concern of photographers is being 
confronted by private persons who object to 
some aspect of their photography. Some situ- 
ations obviously invite confrontation. For ex- 
ample, taking photographs of gang members 
selling drugs from the porch of an abandoned 
residence could reasonably be expected to elicit 


an unfavorable reaction. However, even appar- 
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ently noncontroversial activities such as photo- 
graphing a small-town baseball game have re- 
sulted in confrontations with parents concerned 
about photographs being taken of their chil- 
dren. Considering the wide range of situations 
where confrontations can occur, photographers 
can benefit from knowing how to conduct 
themselves appropriately and understanding 


what they can do if they are wronged. 


REDUCING THE CHANCES 

OF CONFRONTATION 

Sometimes the best way to deal with confronta- 
tions is to avoid them altogether. A useful start- 
ing point is to consider how other people are 
likely to perceive a photographer’s intentions 
when shooting a scene. People who act furtive- 
ly, even without a camera, arouse suspicion and 
make other people uncomfortable. Shy photog- 
raphers are particularly prone to lurking around 
the margins while hiding a camera and ironical- 
ly may call more attention to themselves. Even 
standing in the open while quietly sneaking 
shots with a camera held at waist level can cause 
people to become uncomfortable or hostile. 
People are particularly sensitive about unusual 


behavior when it occurs around vulnerable per- 


sons such as children, and it is not uncommon 
for people to summon the police when they 
observe strangers taking photographs at play- 
grounds. Because being sought by the police 
surely will not reduce the chance of confron- 
tation, approaches to photography that arouse 
suspicions should be avoided. 

Asking Permission. When feasible or appro- 
priate, asking permission to photograph a sub- 
ject can be an effective way to avoid confronta- 
tion. At worst, the subject may refuse, but this 
seldom happens. In many cases, you will gain 
the subject’s cooperation and be able to make 
a better image than would have resulted oth- 
erwise. The most common problem with this 
approach is that some subjects pose unnaturally 
and destroy the ambiance that the photographer 
is trying to depict. However, many subjects re- 
vert to their natural appearance if asked to relax 
or given sufficient time to become comfortable 
with the photographer’s presence. It is not al- 
ways necessary to ask permission verbally. Let- 
ting people see you have a camera and smiling 
indicates your intent to take a photograph and 
gives them an opportunity to express their de- 


gree of willingness though nonverbal behavior 


such as smiling back. 


Taking photographs 

of children without a 
parent’s permission in 
public areas can invite 
confrontation because 
people are sensitive 
about any behavior on 
the part of a stranger 
that is directed towards 
children. 


Conflicts with property owners and similar 
parties can also be avoided by using common 
sense. In some situations, such as when setting 
up a view camera on a tripod to photograph an 
interesting house, it can be a good idea to get 
the resident’s consent to avoid causing undue 
concern. Similarly, if you plan on taking pho- 
tographs at places such as museums, you can 
often ask ahead of time about objections or re- 
strictions to photography. This applies to events 
such as concerts, as well. 

Blend In or Stand Out. Two other ap- 
proaches to reducing the chance of confronta- 
tion are to either blend in with the environment 
or to affirmatively stand out. Although these are 
opposite approaches, they are based on the com- 
mon premise that people are more comfortable 
with behavior that does not appear to be out of 
the ordinary or suspicious. Which approach to 
use will depend on factors such as the setting, 
type of images desired, and your temperament 
as a photographer. Experience will indicate the 
circumstances where one approach works better 
than another. 

Blending in requires photographers to do 
as little as possible to draw attention to them- 
selves. Casual behavior that suggests there is no 
pressing purpose behind the photography will 
tend to cause people to disregard concerns even 
though they are aware of the photographer’s 
presence. As noted above, furtive behavior 
tends to alarm people and is counterproductive 
to minimizing attention. Thus, photographers 
who use the blending-in approach should try to 
avoid attracting interest by making their activi- 
ties seem as mundane as possible. One aspect of 


doing this is to be attired in a manner consistent 


ss. 


People sometimes get spooked when they notice 
someone unexpectedly taking photographs. 
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Maintaining a casual presence is often a more effec- 
tive way of blending in than trying to conceal that 


you are taking photographs. 
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LEFT—People using consumer-level equipment at venues where photography is expected are less likely to 
face confrontations than those with professional-level gear. RIGHT—People are more likely to expect to see 
photographers at crowded public events which makes it easier to avoid attention. 


with the setting. Wearing a dressy clothes at the 
beach or swim trunks in the lobby of a court- 
house are examples of attire that are inconsis- 
tent with the surroundings. Another aspect is to 
use minimal equipment of a type that does not 
necessarily imply serious photography. Point- 
and-shoot cameras tend to draw less attention 
than single lens reflex and large format camer- 
as. Tripods and lighting equipment should be 
avoided when trying to blend in. 

Blending in is easier to do in busy commu- 
nal places where people tend to act less guarded 
towards people they do not know. For instance, 


people tend to be more comfortable about be- 


ing photographed by a stranger amid the crowds 
at a state fair than they will be in a nearly empty 
public park. Some photographers make it a prac- 
tice to roam an area so as to minimize their pres- 
ence in any one place. They find something that 
interests them, expeditiously but calmly take a 
photograph, and then move on. Others remain 
quietly in one location and wait for subjects to 
come to them. 

The standing-out approach is carried out us- 
ing mannerisms that display an authoritative in- 
tent to take photographs. This approach tends 
to make people more comfortable because they 


feel assured that the photographer has some 
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definite objective that does not pose a threat. 
This approach is often more suitable than try- 
ing to blend in when a lower density of people 
makes it certain that the photographer will be 
noticed. Because the effectiveness of this tech- 
nique depends on asserting one’s visibility, pho- 
tographers are in many cases better off using 
professional looking cameras, tripods, and light- 


ing instead of lower profile equipment. 


DEALING WITH CONFRONTATIONS 
When a confrontation arises, you need to as- 
sess where it is likely to head and the best way 
to deal with the situation. Rather than use pat 
responses, it is better to analyze each confronta- 
tion using a framework that allows you to adapt 
to the particular aspects of the confrontation. 
Understand Your Own Purposes. The first 
question you should ask yourself is how impor- 
tant the image is. In many cases, you may find 
that you have no good reason for taking a pho- 
tograph but were merely attracted to a scene 
and impulsively decided to photograph it. If the 
image is one that does not really interest you, it 
is senseless to engage in conflict over it. On the 
other hand, knowing why you consider the im- 
age important can help in defusing a confronta- 
tion. For example, if you are building a body of 
work documenting your community, being able 
to explain to other residents what you are trying 
to do can alleviate their concerns or objections. 
Understand Their Perspective. The second 
question to ask yourself is about the interest of 
the person objecting the photograph. Too often 
photographers get so wrapped up in their own 
work that they fail to consider that other people 
have legitimate feelings. A photographer who 


kneels down to photograph a child drinking 
from a water fountain will understand that he 
intends no harm, but parents who see unusual 
attention from a stranger may understandably 
be concerned. Likewise, a security guard who 
sees someone setting up a tripod to photograph 
an industrial facility is supposed to be alert to 
unusual activity and is not acting inappropri- 
ately by politely inquiring about the purpose 
for the photography. Just because someone ex- 
presses interest or concern is no reason to get 
your hackles up. A rational explanation of your 
intentions, more often than not, will be suff- 


cient to alleviate concerns and objections. 


WHEN A CONFRONTATION 
ARISES, YOU NEED TO ASSESS 
WHERE IT IS LIKELY TO HEAD ... 


Viewing confrontations from the perspective 
of the other party can also form the basis for 
resolution or compromise, even when someone 
is not entirely comfortable about you taking 
photographs. Sometimes a willingness to com- 
promise allows the objecting party to save face, 
which not only hastens the end of a confronta- 
tion but allows you to take the remaining im- 
ages in peace. Common ways for photographers 
to compromise are to agree to move to a dif- 
ferent viewpoint or to take the photographs at 
a different time. An offer to compromise can 
sometimes be used to a photographer’s advan- 
tage, such as when a security guard agrees to 
allow you briefly onto a property in exchange 
for leaving the area once you are done taking 


photographs. 
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Dealing with Continued Objections. Un- 
fortunately, reasonableness and a willing atti- 
tude to accommodate other parties are not al- 
ways effective and photographers should have a 
plan with regard to how they will proceed in the 
face of continued objections. 

Verbal Objections. If the confrontation is ver- 
bal and unlikely to escalate into violence, you can 
become more assertive in addressing the person 
who is expressing the objection. In many cases, 
a polite but firm statement that you are acting 
within your rights may cause the person to back 
down. For example, if a doorman comes out and 
orders you not to photograph a hotel, a simple 
statement that you may legally photograph any- 
thing in view of your camera when standing on 
a public sidewalk will demonstrate that you un- 
derstand the law better than the doorman does. 
When employees such as security guards and 
clerks persist in objecting, it can be fruitful to 
speak to someone higher in the organization. 
For instance, the public relations manager of a 
large hotel is less likely to object to photography 
outside the building than an uninformed door- 
man and may very well be concerned about un- 
necessarily damaging the hotel’s reputation for 
courtesy. In instances where the person refuses 
to back down or threatens to become violent, 
you might want to take the initiative and call for 
assistance from law enforcement using your cell 
phone. In some cases, the mere threat to call 
911 will defuse the problem. 

Don’t Lie. One thing you should avoid when 
confronted about photography is lying. Even 
when harmless, lying can reduce your credibility 
and enhance suspicions. Lying can also adverse- 


ly affect your situation should the confronta- 


tion escalate. For example, if you claim that you 
are a student doing a photography assignment 
when you are not, it is going to look bad later 
when the police determine that you are not even 
registered to take classes. In the worst cases, 
lying may unintentionally get you into more 
trouble. For instance, brushing off someone’s 
query about why you were taking pictures in 
an alley by claiming you are an undercover po- 
lice officer might not be a good response if the 
confronter and his nearby companions believe 
you have photographed their most recent drug 
transaction. In addition, misrepresenting that 
you are affiliated with an organization such as a 
newspaper can lead to other problems. Not only 
will the organization be upset if it discovers your 
misrepresentation, in some cases impersonation 
might result in criminal charges or further 


investigation. 


IT CAN BE FRUITFUL 
TO SPEAK TO SOMEONE HIGHER 
IN THE ORGANIZATION . . . 


Confrontations by Law Enforcement. If you 
are confronted by a law enforcement officer, you 
should be aware that he or she may be respond- 
ing to a complaint from someone who believes 
you are doing something suspicious. In the event 
you are stopped and questioned, it is important 
to act appropriately. Typically, questioning offi- 
cers will have no material reason to believe that 
you have committed a crime and will be satis- 
fied by answers that indicate that you are doing 
nothing wrong. It is best to respond candidly 


and confidently when questioned under circum- 
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stances when you know you have acted within 
your rights in taking photographs. For instance, 
if an officer asks whether you were at a specific 
location, be frank and admit it. Likewise, be 
honest regarding your reasons for taking pho- 
tographs. Misrepresenting where you have been 
and why you were taking photographs can make 
the officer more suspicious and may lead to fur- 
ther investigation. In some instances, lying to an 
officer is grounds for prosecution irrespective of 
whether you did anything else unlawful. ( Note: 
In the event your activities have been unlawful, 
candor may work against you. How to respond 
to questioning in such situations is beyond the 
scope of this book.) 

Lf the Situation Escalates. In some cases, it 
will be apparent that the person making objec- 
tions is not acting rationally. When a situation 
escalates to continued interference or other ir- 
rational behavior, you may want to defer tak- 
ing the photographs to a more suitable time or 
place. Although no one likes to be intimidated, 
yielding in such circumstances is usually the best 
course when there is a substantial risk of being 
assaulted. In some cases, it may be appropriate 
to summon help from third parties such as the 
property owner or law enforcement. If violence 
appears to be a substantial possibility, it is usu- 
ally best to leave the area expeditiously, because 
standing one’s ground in such circumstances 
can invite more trouble. 

Summoning Law Enforcement. In cases 
where forcible seizure or assault are implicitly 
or explicitly threatened by a private person, the 
photographer should summon the police to 
help defuse the situation. Once summoned, law 


enforcement officials should be treated with re- 


spect. You should make your complaint calmly, 
objectively, and maturely. In most cases, they 
will side with you and tell the other party to 
desist from further harassment. Occasionally, 
a law enforcement officer will try to avoid fur- 
ther conflict by telling both parties to leave the 
area—and there have been instances where of- 
ficers have sided with the harassing party. While 
you technically do not have to obey an unlawful 
order from a peace officer, the potential conse- 
quences may not justify the risks associated with 
refusing to heed such directives. In some cases, 
it may be feasible to discuss the situation with 


the officer’s supervisor. 


IN MANY JURISDICTIONS, 
YOU HAVE THE RIGHT TO FILE 
CRIMINAL CHARGES ... 


If a party has actually assaulted you or taken 
your equipment, you should call for assistance 
from law enforcement. In many jurisdictions, 
you have the right to file criminal charges (such 
as theft, harassment, and assault) even if they 
subsequently agree to return your materials. 
Sometimes, law enforcement officials will de- 
cline to proceed with charges on the grounds 
that the conduct is a civil matter. In such cases, 
the photographer should at least request the 
officer to collect the names of the parties in- 
volved in the confrontation, because knowing 
the identity of the parties will facilitate pursuing 
civil remedies. Furthermore, the photographer 
can independently request that the district at- 
torney’s office consider filing charges against 


the person who committed the crime. How- 
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ever, you should also be aware that filing crimi- 
nal charges may have some detrimental aspects, 
as well. First, you may lose control over how 
the matter is resolved, because decisions such 
as the terms of a plea agreement and timing will 
be made by government prosecutors. Second, 
if your equipment was seized, the government 
may retain it for use as evidence in a trial. Al- 
though this evidence will be returned after the 
trial or entry of a plea agreement, the photogra- 


pher will be unable to use it until that time. 


SEIZURE OF FILM, PHOTOGRAPHS, 
AND EQUIPMENT 

There are very few instances where your film, 
images, or equipment may lawfully be taken 
from you. Even if you are caught trespassing, 
intruding on someone’s privacy, or photograph- 
ing in an area where photography has been 
banned by the owner, the most the aggrieved 
person may lawfully do is expel you from their 
property or sue for any damages they may have 
suffered. The instances where you may be re- 
quired to surrender images, film, or equipment 
are mostly limited to legal proceedings such as 
lawsuits, law enforcement seizures where the 
materials constitute evidence of a crime, and 
where laws protecting military or nuclear secre- 
cy have been violated. 

Private Seizures. Private parties have no in- 
herent right to seize your film or equipment but 
that does not mean they will never try. People 
sometimes assert they have the right to seize 
film or delete digital images after they or their 
property have been photographed without per- 
mission. In most cases, they have no legal right 


to prevent you from taking photographs and 


certainly have no right to confiscate or destroy 
your property. The most common instance 
where private parties do have the right to pro- 
hibit photography is when they bar cameras as a 
condition of entry onto their premises or partic- 
ipation in events. In such cases, these conditions 
should be honored even if the photographer be- 
lieves they are unreasonable or irrational. How- 
ever, the right to prohibit photography does not 
give parties the right to take your property. 
Seizures at Facilities or Events Where Photog- 
raphy Equipment Is Prolibited. It is not uncom- 
mon for certain kinds of facilities or events to 
prohibit or limit the use of photographic equip- 
ment. Legally, facilities and promoters have no 
right to take your equipment but do have the 
right to bar your entry if you insist on bringing 
it. The promoters of some events provide the 
patrons with adequate notice ahead of time and 
occasionally provide facilities to check in equip- 
ment during the event. At the other extreme are 
facilities and promoters that give patrons the op- 
tion of disposing of their cameras or foregoing 
the right to attend an event for which they have 
already paid a considerable amount of money 
for tickets. Such practices are unconscionable 


and should be protested. 


FACILITIES AND PROMOTERS 
HAVE NO RIGHT TO TAKE 
YOUR EQUIPMENT .. . 


Whether conditions are conscionable de- 
pends on factors such as whether the photogra- 
pher had adequate notice of the condition and 


whether the balance between the damage to the 
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interests of the property owner and the loss to 
the photographer is fair and reasonable. For in- 
stance, courts would give more credence to a 
consent form signed by a visitor that authorizes 
seizure inside a defense plant where photogra- 
phy is strictly controlled than they would to an 
nearly-illegible sign posted in a dimly-lit door- 
way to a nightclub that stated the same. 

The limitations associated with attending 
an event are sometimes printed on admission 
tickets but even then are often expressed too 
vaguely to provide clear guidance. For example, 
text stating that “cameras, video recorders, and 
tape recorders are subject to promoter’s autho- 
rization and may not be allowed into the facil- 
ity” leave much room for interpretation because 
“may” can be construed in several ways. If you 
are in doubt about a facility’s policy regarding 
photography, it is helpful to call beforehand to 
get clarification. 

Seizures at Photography Labs. Processing 
laboratories concerned about obscenity or child 
pornography sometimes seize suspicious images 
and turn them over to law enforcement agen- 
cies. Many states have made it a crime for labo- 
ratories not to report images that depict sexu- 
ally explicit conduct involving children or depict 
genitals in a lewd manner. Because laboratories 
and their employees not only face criminal fines 
and incarceration, but also the forfeiture of their 
equipment, many will notify law enforcement 
upon the slightest suspicion that an image could 
be construed as child pornography. In other 
cases, laboratories have refused to return mate- 
rials they considered obscene for fear of liability 
under statutes criminalizing obscenity. Courts 


have generally upheld this conduct. Photog- 


Admission tickets often contain restrictions on pho- 
tography at concerts and sporting events. Because 
these restrictions are frequently expressed vaguely 
and untimely, photographers may want to get a 
clearer explanation from the facility or promoter 
beforehand to avoid problems. 


raphers concerned about having lawful images 
seized by overly cautious laboratories should in- 
quire about a laboratory’s policy before submit- 
ting material for processing. 

Threats of a Citizen’s Arrest. Sometimes, pri- 
vate parties (such as security guards) will justify 
an attempt to seize film or equipment on the 
grounds of making a citizen’s arrest. Because the 
taking of photographs is rarely a crime, private 
parties cannot arrest you merely because you 
have taken photographs. Similarly, while private 
citizens have some rights to arrest people, they 
have no analogous right to seize property. Most 
states limit the authority under which a private 
person may arrest another. In general, the ar- 
resting person must have witnessed the commis- 
sion of a crime and reasonably and objectively 
believe that the arrested person has committed 
that crime. In such cases, a person may use rea- 
sonable force to restrain the perpetrator until 


they can be turned over to a peace officer. 
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They can threaten to prosecute you but they cannot 
take your equipment. 


Specific limitations on citizen’s arrests vary 
widely among the states. For instance, some 
states limit such arrests to felonies while others 
allow arrests for any crime if committed in the 
presence of the arresting party. Most states re- 
quire that the arrested party be turned over to 
a law enforcement official as soon as possible. 
Citizens have been held liable for restraining an 
arrested person for periods as short as an hour 
before calling the police. In the event someone 
detains you on the grounds of making a citi- 
zen’s arrest, you should demand that they im- 
mediately summon a law enforcement official. If 
they fail to do so, they can be held liable for false 
imprisonment. 

In theory, a photographer who has had 
equipment seized has the right to arrest the 
person who took them provided that the sei- 
zure constitutes a felony or occurs in a state 
that allows arrests for any crime that occurs in 
the presence of the person performing the ar- 
rest. However, there are good reasons to refrain 


from this tactic. First, using force or the threat 


of force can lead to dangerous escalations. Sec- 
ond, you run the risk of being held liable for 
assault in the event you wrongly assessed that 
the conduct for which the arrest was made was 
a crime. Third, as discussed later in this chapter, 
there are better options—such as techniques to 
defuse confrontations and the pursuit of legal 
remedies. 

Likewise, a photographer has a qualified right 
to use force to resist someone who is attempt- 
ing to unlawfully seize equipment or film but 
in many cases should refrain. As stated above, 
photographers in these situations generally have 
better and safer options at their disposal. In 
addition, you could be legally liable if you use 
excessive force. When defending property, you 
may resort to force only if you reasonably believe 
it is necessary to prevent theft or destruction of 
the film or equipment. Many states require you 
to take reasonable measures such as requesting 
the person to desist before resorting to force. 
The use of deadly force is never authorized to 
defend property and weapons such as guns or 
knives cannot be used to prevent a seizure. 

Government Seizures. The government 
may lawfully seize images, film, and equip- 
ment when they may constitute evidence that 
a crime has been committed. Because there are 
relatively few instances in which taking photo- 
graphs is a crime, photographic equipment and 
images are rarely seized outside of cases involv- 
ing counterfeiting, obscenity, or child pornog- 
raphy. However, the potent evidentiary value of 
images makes them a desirable target of seizure. 
Except in limited circumstances, such as during 
the course of an arrest, law enforcement agents 


cannot seize someone’s film or equipment with- 
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out a warrant or subpoena authorizing them to 
do so. In the event you are arrested or ordered 
to hand over film or equipment, you should do 
so because there is no legal right to use force 
against law enforcement agents who are acting 
in good faith pursuant to their official authority. 
Doing so will subject one to being charged with 
resisting arrest. In such cases, your best alterna- 
tives will be to try and resolve this matter with 
more senior officials, or if that fails, to pursue 
legal action. 

Stop-and-Identify Statutes. Some states have 
“stop-and-identify” statutes that require per- 
sons who are reasonably suspected of involve- 
ment in a crime to identify themselves to a law 
enforcement officer if asked. The U.S. Supreme 
Court has held that these laws are constitutional 
except when detained persons reasonably be- 
lieve that reveling their names would tend to 
incriminate them. While an officer must have 
a basis for suspecting a crime in order for the 
statute to apply, statutes and ordinances cover- 
ing activities such as loitering can be broadly 
applied. If you are in one of the states with a 
stop-and-identify statute, you might want to 
err on the side of caution before deciding not 
to identify yourself. The states that currently 
have these laws are Alabama, Arizona, Arkansas, 
Colorado, Delaware, Florida, Georgia, Illinois, 
Indiana, Kansas, Louisiana, Missouri, Montana, 
Nebraska, Nevada, New Hampshire, New Mex- 
ico, New York, North Dakota, Ohio, Rhode Is- 
land, Utah, Vermont, and Wisconsin. 

Search Warrants. Search warrants are judi- 
cially approved orders that authorize law en- 
forcement agents to enter onto property with- 


out the owner’s consent and seize materials that 


may constitute evidence of a crime. Although 
warrants grant much authority to law enforce- 
ment, they are also subject to strict constitu- 
tional limits. For instance, a court cannot issue 
a warrant unless an agent establishes probable 
cause that a crime has been committed and ex- 
plains why evidence can probably be found at 
the place described in the warrant. A warrant 
must also describe the nature of the crime and 
identify the items or types of items that are in- 
tended to be seized. Theoretically, warrants can- 
not authorize indiscriminate searches although 
in practical effect they often do. In addition, evi- 
dence may also be seized even though it is not 
described in a warrant if it is found incidentally 


pursuant to a lawful search. 


A COURT CANNOT ISSUE A WAR- 
RANT UNLESS AN AGENT ESTAB- 
LISHES PROBABLE CAUSE ... 


In the event you are on premises that are be- 
ing searched pursuant to a warrant, you should 
be careful not to interfere with the search. Re- 
moving or concealing materials described in a 
search warrant constitutes obstruction of justice 
and should be avoided. If agents want to search 
an area that is not described in a search warrant 
or seize items not specified, you may request 
they refrain but should otherwise not resist. 
Officers are supposed to supply an inventory of 
seized goods following the execution. Needless 
to say, if you or your property are the subjects of 
a search warrant, you should immediately seek 
legal counsel for assistance in protecting your 


interests. 
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Administrative Orders. Administrative agen- 
cies often have the power to require regulated 
parties to produce documents and images for 
inspection and copying when necessary to carry 
out an agency function. These powers can be 
exercised in the form of an administrative order 
or during inspections and compliance visits. An 
agency’s authority will be defined by the statutes 
that prescribe its authority to collect informa- 
tion. In this regard, few statutes give agencies 
the power to collect information from unregu- 
lated parties. For example, a pollution control 
agency might be able to require a wastewater 
discharger to provide information and images 
regarding its effluent but it cannot force an in- 


dependent photographer to produce the same. 


SUBPOENAS 

A subpoena is an order from a court issued on 
behalf of a party to a legal proceeding that re- 
quires someone to testify or produce documents 
or other items for inspection and copying. Sub- 
poenas should always be taken be seriously; fail- 


ure to comply can result in substantial sanctions. 


SUBPOENAS MAY BE ISSUED ON 
BEHALF OF PRIVATE PARTIES OR 
THE GOVERNMENT ... 


Photographers sometimes receive subpoenas 
when they have recorded something that inter- 
ests a party to a lawsuit. Typical situations are 
accident scenes, riots, and filmed interviews. 
Subpoenas can be a source of resentment to 
photographers because they are inconvenient 


and sometimes require them to provide a valu- 


able product at a fraction of its market value. 
Unfortunately, few remedies are available to al- 
leviate this burden. 

Subpoenas may be issued on behalf of pri- 
vate parties or the government in either civil or 
criminal actions. While technically issued under 
a court’s jurisdiction, subpoenas are usually pre- 
pared by the parties to a legal proceeding with- 
out court supervision or approval. The subpoe- 
na must describe the materials with sufficient 
detail to allow the person being subpoenaed 
to determine what materials are being sought 
and the time and place at which they must be 
produced. If there are doubts about what is be- 
ing sought, the party issuing the subpoena will 
usually be willing to clarify the request. If not, 
a motion can be filed with the court to either 
quash or modify the subpoena. In cases where 
someone has issued a subpoena for images that 
were prepared for a customer, it is a good prac- 
tice to inform the customer prior to complying 
with the subpoena so that the customer has an 
opportunity to challenge it. Work prepared for 
attorneys is frequently protected from disclosure 
and it is important in such cases to contact the 
attorney before responding to the subpoena. 

Subpoenas frequently request excessive 
materials or set an unreasonable schedule. Of- 
ten, the parties to a litigation will draft over- 
broad requests out of fear that they may miss 
an important document if the material sought 
is described too specifically. Similarly, attorneys 
sometimes set unrealistic deadlines because they 
do not understand the amount of time needed 
to find and produce the requested materials. 
When faced with an unreasonable subpoena, 


you should attempt to work out an accommo- 
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dation with the party that issued the subpoena. 
Many times, the party requesting the materials 
will be satisfied if you describe the materials you 
possess that seem relevant and produce them in- 
stead of everything that is technically demanded 
by the subpoena. This can sometimes save you a 
lengthy and burdensome search. However, you 
must obtain the party’s consent before you pro- 
vide a partial response to a subpoena. Unilateral 
decisions not to produce requested material can 
result in significant sanctions. 

If you are unable to work out differences 
with the party that issued the subpoena, your 
options are to file a motion with the court to 
modify or quash the subpoena or serve the par- 
ties with a formal objection. Because you will 
probably need to hire an attorney to do this, 
efforts to reach an amicable resolution directly 
with the issuing party should not be discounted. 
In general, one should not expect the courts to 
excuse you from complying with the subpoena 
unless it is grossly burdensome, imposes an un- 
reasonable schedule, or requests privileged in- 
formation. Privileges apply to information that 
is protected from discovery such as some kinds 
of work done for attorneys. Courts will not 
require the parties to compensate you for the 
market value of the images. However, they may 
protect you from incurring significant expenses 
relating to inspection and copying or order the 
party issuing the subpoena to reimburse your 
actual costs. 

An issue of concern to many photographers 
is the care and handling of the images they pro- 
duce. Parties to litigation are usually content 
with copies and will usually agree to have repro- 


ductions made at their expense at a laboratory 


of the photographer’s choice. While litigants 
have a broad right to discover relevant images, 
they are not allowed to damage them or appro- 


priate them for purposes outside the litigation. 


DECISIONS NOT TO PRODUCE 
REQUESTED MATERIAL CAN RE- 
SULT IN SIGNIFICANT SANCTIONS. 


Because the parties will rarely have a compel- 
ling need to obtain original negatives, storage 
media, or transparencies, you may have grounds 
to have such requests quashed by the court. In 
the event that original materials must be given 
to a party, be sure to protect yourself by pro- 
viding a delivery memorandum describing each 
image. Although many law firms make reason- 
able efforts to minimize the burden on outside 
parties, some can be quite arrogant and fail to 
handle materials with adequate care. If you are 
forced to deal with such a firm, you want to take 
reasonable measures so you can sue them if nec- 
essary to be compensated for lost or damaged 


images. 


SHIELD LAWS 


Most states have shield laws that protect jour- 
nalists from being forced to disclose confidential 
information or sources in judicial proceedings. 
The scope of protection varies by state. For ex- 
ample, in some states the shield does not ap- 
ply to matters such as grand jury proceedings. 
However, shield laws generally do extend their 
coverage to photographers who are working on 
behalf of a bona fide news organization. Natu- 


rally, there has been considerable debate over 
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what constitutes a bona fide news organization 
because the Internet allows almost anyone to 
engage in the widespread dissemination of news. 
Some states limit the shield to persons who re- 
ceive income from reporting and writing and 
require them to be connected with or employed 
at a newspaper or periodical having a general 
circulation or a licensed radio or television sta- 
tion. Other states have no statutory definitions 
or define a journalists in broad terms such as a 


person regularly engaged in editorial activities. 


REMEDIES FOR PHOTOGRAPHERS 

Sometimes reasonable efforts to avoid or dispel 
confrontation fail and photographers are pre- 
vented from photographing or have their equip- 
ment or images confiscated. These situations are 
never pleasant and usually violate the photogra- 
pher’s legal rights. In such cases, a photographer 
may want to pursue relief by filing a legal action. 
However, understanding the practical aspects of 
how legal processes work can make obtaining 
relief quicker, less expensive, and more effective. 
Likewise, failing to understand how the system 


works can impair otherwise strong claims. 


FAILING TO UNDERSTAND HOW 
THE SYSTEM WORKS CAN IMPAIR 
OTHERWISE STRONG CLAIMS. 


Determine the Desired Relief. The first 
step when you have been unreasonably harassed 
or had film or equipment seized is to determine 
what you want in terms of relief. Keep in mind 
that legal recourse is not always the best or even 


a practical means of resolving conflicts involv- 


ing photography. In some cases, the degree of 
public or legal injury does not warrant seeking a 
remedy. For example, a press photographer who 
has been told by a minor school official that he 
cannot photograph a high school basketball 
game may not care enough about the matter to 
want relief. Even when the photographer or the 
newspaper wants recourse, options outside the 
legal system will make far more sense than filing 
a lawsuit to get access. 

Assess the Interests of the Parties. In re- 
solving a conflict, it is important to assess the 
interests of the parties involved. The newspaper 
may want to cover high school sports to provide 
information desired by its readers. The school, 
at most, will want only to ensure that the pho- 
tography does not unduly interfere with the 
players and fans. Because the decision to limit 
photography was probably motivated by the 
poor judgment of a school employee, this is the 
kind of matter can often be resolved quickly and 
amicably— so long as the parties conduct them- 
selves maturely. If a conversation between the 
photographer and the coach cannot resolve this 
matter, it is likely that a telephone call between 
the editor and the principal will. 

If the matter cannot be worked out between 
the people directly involved in the confronta- 
tion, there are other avenues that can be pur- 
sued short of taking legal action. There are 
no guarantees that you will get satisfaction by 
pursuing a complaint, but many photographers 
have been surprised by the level of responsive- 
ness after taking additional steps to report and 
resolve an inappropriate confrontation. 

Contact a Supervisory Entity. One ap- 


proach is to pursue recourse by communicating 
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with a person having a supervisory or regulatory 
role over the persons involved in the confronta- 
tion. If the confrontation involved law enforce- 
ment officers, most large police and sheriffs de- 
partments have internal affairs departments or 
similar offices that investigate complaints filed 
by members of the public. In smaller organi- 
zations, this function is often handled person- 
ally by the chief of police or the sheriff. If the 
confrontation involved employees or agents of 
a private business or organization, it can be pro- 
ductive to complain to the public relations or le- 
gal departments. In such cases, it is best to make 
the complaint as objective as possible and rely 
on the facts to explain what happened. Provid- 
ing details (such as the time, date, location, and 
the content of conversations) is more likely to 
be persuasive than making general accusations 
or expressions of indignation. 

Sometimes giving a little thought where to 
file a complaint can lead to an effective resolu- 
tion. In particular, consider whether there is 
a party with an interest in the matter that can 
bring influence to bear. For example, a con- 
frontation that occurs in a tourist area could be 
reported to the local chamber of commerce be- 
cause such entities generally want to ensure that 
visitors to their locales are treated decently by 
police and local businesses. 

Contact the Media. Another way to address 
a confrontation is to contact the local or region- 
al media. It is also fairly easy to get in contact 
with journalists because most newspapers have 
websites that provide contact information, such 
as e-mail addresses, for their reporters. 

The journalistic media outlets—magazines, 


newspapers, television stations, etc.—have a 


Police departments in large cities will have internal 
affairs or citizens’ relations departments that can 
take complaints about inappropriate confrontations 
by law enforcement officers. 


vested interest in the right to take photographs 
and are often interested in hearing about and 
reporting on instances where police or security 
guards have abused their authority. Such stories 
can bring needed attention to the right to pho- 
tograph in public places and result in improve- 
ments to policies and practices. 

Michael Halberstadt, a professional photog- 
rapher in California, has an interesting story 
about an overzealous security guard. One day in 
October 2010 he was testing camera lenses on 
the sidewalk in front of a city building on Alam- 
eda Point when a security guard working for a 
contractor told him he was on private property 
and could not photograph there. Halberstadt 
told the guard that he was on a public sidewalk 
near a bus stop. Nonetheless, the guard said 
he would call the police if Halberstadt did not 
leave. Halberstadt obeyed the guard but later 
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called the police to see if there was any reason 
why he could not photograph from a public 
sidewalk. He was told that there was no reason. 

Halberstadt then contacted the property 
management firm that handles leases on Al- 
ameda Point which is owned by the U.S. Navy 
but leased to the City of Alameda. The firm 
told him that he needed a permit from the city 
and liability insurance to photograph on public 
space if shooting for commercial purposes. Such 
a permit costs $2,000 each day. Halberstadt re- 
sponded that he was not photographing com- 
mercially and had been harassed three times by 
security guards who told him that photography 


in general was prohibited without a permit. 


IN SOME CASES, IMMEDIATE 
RECOURSE TO LEGAL ACTION 
WILL BE WARRANTED. 


Not being able to reach a satisfactory reso- 
lution, he contacted a local newspaper, which 
ran a story that was also picked up by another 
paper. The property management firm declined 
to respond to requests for information from the 
papers but the City and U.S. Navy did. The City 
of Alameda responded that non-commercial 
photography was not restricted. The Navy like- 
wise responded that there are no restrictions on 
photography on parcels leased to the city and 
disavowed any relationship with the property 
management firm. 

One of the papers learned that security 
guards were harassing other persons for activi- 
ties such as walking their dogs on public prop- 


erty in the area. When contacted, city staff and 


police said they were not aware of any restric- 
tions on the activities at issue. Sometimes the 
best way to resolve shady practices is to shine a 
light on them. 

Take Legal Action. In some cases, immedi- 
ate recourse to legal action will be warranted. 
For example, if security guards seize a photo- 
journalist’s memory cards after she photographs 
employees fleeing a burning building following 
an explosion at a chemical plant, the newspa- 
per may feel it imperative to obtain the images 
before the story becomes stale. Because the 
newspaper’s interest in prompt publication will 
conflict with the chemical company’s interest 
in minimizing adverse publicity, the newspaper 
might want to retain an attorney to file for a 
preliminary injunction to recover the images 
and not wait to see if informal efforts to resolve 
the conflict will succeed. 

In most other cases, however, it is best to 
wait a short period of time before filing a le- 
gal action. Being a party to a lawsuit is a sizable 
undertaking and entails a significant expense. 
Therefore, allowing for a cooling-off period is 
generally wise. However, you should be care- 
ful to preserve whatever evidence you have that 
might be relevant to the matter. Also, if a gov- 
ernment entity such as a police department is 
involved, many states require that written notice 
of a possible lawsuit be provided within a short 
period following the event or you will lose the 
right to pursue your claim. 

Once you know that you want to take legal 
measures, you have several options to pursue. 
The easiest and least expensive approach is to 
write the offending party a demand letter in 


which you state your intention to file a lawsuit 
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within a certain period if your demands are not 
met. The advantage to this approach is that the 
other party may take you more seriously and 
resolve the matter before you need to incur ex- 
penses such as court costs or attorney fees. The 
disadvantage is that you lose time if the other 
party does not respond acceptably. 

Consider Small Claims Court. Should it be- 
come necessary to file a lawsuit, the next ques- 
tion is whether small claims court is a reasonable 
option. The advantages of filing in small claims 
court are that you will not need an attorney and 
the process is faster and far less expensive than 
using the higher courts. However, you may 
have to forego aspects such as the right to ap- 
peal a judgment or engage in pretrial discovery. 
Small claims courts also impose limitations on 
the amount you may recover. Nonetheless, they 
are often the only cost-effective means to re- 
solve claims involving less than $5000. 

Demand Letters and Mediation. For ma- 
jor losses, you will usually be better off hiring 
an attorney to prosecute your claim. Pursuing 
a claim in this way can be expensive, but the 
costs can often be reduced by thoughtful plan- 
ning. Relatively inexpensive options to consider 
before pursuing active litigation are a demand 
letter and mediation. Although demand letters 
prepared by attorneys serve the same purpose as 
ones drafted by the parties, such letters are often 
more effective because they indicate a strong re- 
solve by the plaintiff and may better articulate 
the legal basis for the claim. Another option to 
explore is mediation overseen by a neutral party 
who assists the parties in working out their dif- 
ferences. When successful, mediation is faster 


and far less expensive than litigation. Although 


demand letters and mediation do not always 
succeed in resolving disputes, their low cost 
compared to trial advocacy make them impor- 
tant options to consider. 

Selecting Suitable Counsel. Your success with 
the legal process will generally depend on the 
merits of your claim and the attitude and re- 
sources of the opposing party. Because the at- 
torney will be responsible for assessing the mer- 
its of your case and diligently prosecuting it, it 
is important to select suitable counsel. Unless 
you already know someone who is competent 
to handle the matter, it will be worth investing 
some effort in selecting an attorney. One way to 
get the names of potential counsel is to ask for 
recommendations from persons or entities as- 
sociated with the photography industry, such as 
other photographers, trade organizations, and 
the media. Civil rights organizations and law- 
yer referral services can also provide good leads. 
Once you have some names, you should inter- 
view two or three candidates before making a 
final selection. 

You should also hire an attorney who has 
a proper attitude towards clients. You do not 
need an attorney who lacks zeal or is unable to 
control costs. Issues to discuss before retaining 
an attorney include what you hope to achieve, 
how long it will take to resolve the matter, and 
how much it might cost. If you are in a hurry, 
then you probably do not want an attorney who 
procrastinates about starting the court proceed- 
ing. You should also be alert for problem areas 
such as poor listening skills and apathy about 
communicating with the client. If you feel an at- 
torney does not really understand the facts un- 


derlying your claim because he or she is not pay- 
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ing attention to what you say, consider hiring 
someone else. You should ask questions about 
how services are rendered, such as how soon 
you can expect to have telephone calls returned, 
and when the complaint is expected to be filed. 

Other important topics to discuss when in- 
terviewing an attorney are the scope of services 
to be provided and the fee arrangements. The 
attorney should provide you with enough in- 
formation about fees so that you understand 
what you may be spending and can make intel- 
ligent decisions about how to proceed during 
the case. Considering that the vast majority of 
cases settle before trial, it is important to un- 
derstand how costs will vary depending on the 
stage at which the case is resolved. For instance, 
you should have a good idea of what the case 
will cost to prepare for trial, the costs associated 
with options such as mediation, and the cost to 
try the case and argue any subsequent appeals. 
If the attorney is willing to handle the matter 
on a contingent fee where he or she is paid a 
percentage of the recovery, make sure the agree- 
ment is in writing and covers issues such as who 
advances costs such as filing fees and deposition 
transcripts. 

Be Realistic. Finally, it is important to be 
realistic about the prospects of recovery. The 
justice system is very much subject to human 
foibles, which means that litigation is risky. 
Challenges in presenting proof and the risk of 
aberrant verdicts cause most plaintiffs to settle 
cases for less than their perceived damages. Sim- 
ilarly, the expense of litigation and the risk of an 
overly-generous jury cause most defendants to 
settle for more than the actual damage to the 


plaintiff. You should carefully consider your at- 


torney’s appraisal of the case because this may 
be your best check on reality. However, keep 
in mind that while such appraisals are informed 
opinions, they are not guarantees and results at 


trial often vary substantially from predictions. 


WRITING A DEMAND LETTER 


The expense of retaining an attorney can make 
litigation uneconomical in many cases. One al- 
ternative available to photographers is to write 
their own demand letters. The purpose of these 
letters is to let the other party know that you 
are serious about your legal rights and intend 
to take action if a suitable resolution cannot be 
reached outside of court. The advantage of pre- 
senting this information in a letter over verbal 
discussions is that you can control to whom it is 
addressed, describe the facts carefully and fully, 
and itemize the specific relief you desire. 

Selecting the addressee is important and 
your goal should be to have the letter reach a 
representative who is intelligent, objective, and 
has the authority to resolve the matter. The facts 
should be described objectively, because it is 
probable that the other party will disagree with 
them to some extent. Because the tone of a de- 
mand letter will affect how it is perceived by the 
other party, effective letters will favor maturity 
and objectivity over insults and hyperbole. 

For example, assume that Ima Plaintiff is 
photographing frogs in a roadside ditch that 
collects drainage from the local SlopCo chemi- 
cal complex when a security guard appears and 
demands that she surrender her gear. She polite- 
ly tells the guard that she is on public property 
and wants to be left alone. On hearing this, the 


guard becomes angry and pushes her and her 
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tripod-mounted camera into the ditch before 
driving off with her camera bag. She calls for the 
sheriff on her cellular phone, but the responding 
deputy tells her that SlopCo is important to the 
local economy which makes this a civil matter. 
He then refuses to get involved. After returning 
to her studio, Ima finds that her camera and lens 
are damaged beyond repair and that the camera 
bag taken by the guard contained three lenses, 
several accessories, and memory cards contain- 
ing about a thousand images. She calls the man- 
agement at the SlopCo plant several times but 
is given the cold shoulder. Ima decides to make 
one more attempt to resolve the matter before 
filing suit by writing a letter demanding com- 
pensation and the return of her equipment. The 
question is how should she write the letter? 
Considering that this matter involves a local 
facility that is part of a large corporation, Ima 
has several options regarding to whom she can 
send the letter. She could address it to the secu- 
rity department at the local plant, but because 
they have not treated her respectfully in the 
past there is little reason to expect a favorable 
response. A better approach might be to send 
the letter to the General Counsel of SlopCo, 
because this person has experience at evaluat- 
ing legal matters and is connected with the most 
senior management of the corporation. Because 
she wants someone to evaluate the claim objec- 
tively, she should write the letter in a tone that 
reflects her credibility, maturity, and dignity. She 
should also describe the facts succinctly, spell 
out exactly what she wants in terms of relief, 
and support her analysis for compensation. Ex- 
amples of a bad and good version of this letter 


appear to the right and on the following page. 


The bad version of the demand letter is un- 
likely to succeed because it fails to tell SlopCo 
the specific relief sought and is written in a man- 
ner that can only exacerbate already hard feel- 
ings. In contrast, the good version shows that 
the photographer has control over her emotions 
and will likely be a credible witness if the matter 
goes to trial. The demands for relief are reason- 
able and supportable. Even if SlopCo believes 
that parts of the claim are unreasonable, Ima has 
set a good foundation from which a settlement 


can be negotiated. 


BAD VERSION 


Head Goon 
Security Department 
Local SlopCo Plant 


Re: DEMAND LETTER!!! for Thievery and 


Goonery 
Dear Head Goon: 


One of your guards assaulted me several 


weeks ago and took my valuable photo 


equipment and | intend to sue your pants 
off unless you immediately return what was 
stolen and pay me appropriate compensa- 
tion. You and your filthy corporation will rot 


Sincerely, 
Ima Plaintiff 
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GOOD VERSION 


Walter Witty, Esq. 
General Counsel 


SlopCo International Corporation 


Re: Request for Compensation 


Dear Mr. Witty: 


| was photographing frogs on January 2 as part of my stock photography business. While standing on 
the shoulder of Highway 43 outside the local SlopCo facility, | was approached by a company security 
guard whose name tag read “Danny Vandal.” After | refused to surrender my camera, he pushed me 
and my tripod-mounted camera into the ditch and drove away with my camera bag containing eight 
memory cards, three lenses, and my accessories. The camera and lens that were kicked into the ditch 
cannot be repaired and the tripod has deteriorated to the point where it is difficult to operate and 
should be replaced. The equipment that was seized by SlopCo has not been returned. | am writing to 
you to see if we can resolve this matter without resorting to court. 

lam requesting that SlopCo compensate me for my losses and return the equipment that was 
seized. The items that | know to be damaged and their fair market values are as follows: 


Nikon D300 Camera Body $1400.00 
Nikkor 200mm f/4.0 macro lens $900.00 
Gitzo Reporter Tripod $300.00 
Arca Swiss ballhead for tripod $300.00 


lam also demanding that my equipment be returned immediately and that SlopCo compensate me 
$650 dollars for each week that it has held the equipment (this amount represents the reasonable 
commercial rental rate of the equipment seized). Should the equipment have been damaged, please 
let me know so that | can provide you with an appropriate compensation value. Should you desire 
independent support for the reasonableness of the values | have provided, | suggest you contact the 
photographer who did the work for the most recent edition of the SlopCo Environmental Achievements 


Annual Report. My losses as of next Saturday, including compensation in the amount of $5000 for the 


assault by the security guard, will amount to $12,350. 
As stated above, | would like to resolve this matter promptly. If you are not interested in settle- 
ment on these terms, please let me know by January 14 so that | may hand this matter over to an 


attorney. 


Respectfully, 


Ima Plaintiff 


6. PROTECTING YOUR 
INTELLECTUAL PROPERTY 


nformation on how to avoid infringing 

copyrights held by others was presented in 
chapter 4, so this chapter concentrates mostly 
on how you can you protect the copyrights to 
your own images. Copyright is the most impor- 
tant form of intellectual property protection 
available to photographers because it offers the 
best legal means for controlling how your im- 
ages are used and determining whether you can 
be compensated for their use. The other forms 
of intellectual property protection are patents, 
trade secrets, trademarks, and trade dress. These 
forms of intellectual property tend not to be as 
important to photographers as copyright but 
are valuable rights under certain circumstances. 
For instance, you might be able to obtain patent 
protection for a new photographic technique 
you develop, use trade secret laws to prevent 
assistants from taking your customer lists, and 
bolster your identity in the commercial world by 


using trademarks and trade dress. 


THE NATURE OF COPYRIGHT 
Copyright law basically protects against oth- 
ers copying the expression of ideas and subject 


matter; it does not prevent others from mak- 


ing their independent creations based on those 
ideas or subject matter. For example, if you 
photograph jellyfish at a public aquarium where 
they are backlit against a dark background, oth- 


ers are free to take their own photographs of 


Copyright protects the expression but not the un- 
derlying idea of a subject. Callas are a popular 
subject for photographs and other artwork. Other 
photographers can independently create their own 
images of callas without infringing the copyrights of 
other images of callas. 


jellyfish in the same setting, even if the result- 
ing images bear a strong resemblance to yours. 
However, they cannot lawfully scan your pho- 
tographs and start selling the images as posters. 
If they do so, they are violating your copyright. 
In some cases, when the subject matter and ar- 
rangement of the dominant visual elements are 
deliberately selected with the intent to copy the 
look and feel of an image, courts will hold that 
the resulting images were not independently 
created. For example, if an advertising agency 
hires a photographer to make a replica of your 
image of a bowling ball sitting on top of a wine 
glass containing a miniature of an elephant, the 
agency and photographer will likely have vio- 
lated your copyright. 

Copyright Is a Property Right. Another 


important thing to understand about copyright 


is that it is a property right. Although intangi- 
ble, a copyright can be licensed, loaned, sold, 
devised, and inherited. By statute, the owner of 
a copyright on a photograph has the exclusive 
right to reproduce, distribute, and publicly dis- 
play the work. The owner also has the exclusive 
right to prepare derivative works, such as using 
the photograph as the basis for a painting. Like 
other property, copyrights can be stolen—or, in 
legal terminology, “infringed.” In such cases, 
the owner has several legal remedies that can be 
used to redress infringements. 

Elements of a Copyrighted Work. The ba- 
sic elements of creating a copyrighted work are 
fixation into a tangible medium and the requisite 
level of creativity. The fixation requirement is al- 
most never an issue for photographers. An im- 
age is considered fixed at the moment the light 
affects the film or is stored in digital memory. 
There is no need for the film to be developed or 
the image to be viewed on a screen before it is 
considered to be fixed into a medium. 

While the creativity requirement rarely pres- 
ents a problem for photographers, courts have 
consistently held that a work must have a mini- 
mal level of creativity. While the amount of cre- 
ativity required to qualify for copyright protec- 
tion is quite low, it must go beyond mere skill 
and labor. The typical factors assessed when ex- 
amining the level of creativity in a photograph 
are selection of subject matter, posing the sub- 


jects, lighting, viewpoint, selection of film, and 


The creativity requirement for copyright is fairly 
easy to meet once you go beyond slavish copying. 
Although this photograph was inspired by a paint- 
ing by Picasso, it is sufficiently different to qualify 
for at least some level of copyright protection. 


selection of equipment. Because the creation 
of most photographs encompasses decisions 
regarding these kinds of factors, most photo- 
graphs qualify for copyright protection. Howev- 
er, courts have stated that slavish copying, along 
the lines of making a photocopy, does not show 
sufficient creativity to be protectable. 

The most common type of photographic 
work that is ot protected by copyright is the 
high-quality photography used to depict works 
of two-dimensional art. Although these images 
require substantial technical skill and great at- 
tention to detail, courts have stated that the 
objective of making an accurate reproduction 
is inimical to the creativity required under U.S. 
copyright laws. However, this is generally not 
an issue when photographing three-dimension- 
al objects because factors such as angle of view 
and lighting necessarily require the photogra- 
pher to exercise some degree of creative judg- 
ment, irrespective of whether it is conscious or 
unconscious. 

Copyright Ownership. Except when a 
work is made for hire, the photographer who 
creates the image is the “author” or the legal 
creator of the image. The most common form 
of “work for hire” is when the photographer 
is an employee whose job duties include tak- 
ing photographs for an employer. A good ex- 
ample is a salaried photojournalist working for 
a newspaper publisher. Outside of a traditional 
employee—employer relationship, the only other 
way by which a photograph can become a work 
for hire is when (1) it is specially commissioned 
for use in a collective work such as a magazine 
and (2) all the parties agree in a signed writing 


that the work will be for hire. Absent a written 
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Some of the photographers covering this demon- 
stration are stringers working for Associated Press 
(AP). Their contract states that the works have been 
commissioned by AP and thus are works for hire. 
The contract also states that should a court deem 
the images are not works for hire, then the photog- 
rapher has assigned the rights to AP. 


agreement, which must be signed before the im- 
ages are created, there can be no work for hire. 
When a work is made for hire, the employee is 
still deemed the legal author of the image but 
not the owner of the copyright. 

Another way that the ownership of a copy- 
right can be transferred is by assignment. If the 
copyright is assigned, the photographer will re- 
main the author but the person to whom the 
copyright is assigned will be the claimant. Once 


the copyright is assigned, the claimant has sole 
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control over how the copyright is used. Some- 
times only part of the copyright is assigned, such 
as when a photographer assigns a publisher the 
right to publish the image in a book but retains 
the right to sell individual prints. In such cases, 
that person becomes the claimant only for the 
rights that were assigned. Whether all or part of 
a copyright is assigned, the transfer must be in 


writing and signed by the photographer. 


THE TRANSFER MUST BE 
INWRITING AND SIGNED BY 
THE PHOTOGRAPHER. 


When the author wants to retain ownership 
of the copyright but allow another party to ex- 
ercise some of the rights, the permission to do 
so is called a license. Most licenses granted by 
photographers are done on a nonexclusive basis 
which means that the photographer is free to 
allow other people to use the licensed image in 
the same manner as the nonexclusive licensee. 
For example, if you grant a publisher a non- 
exclusive license to use your image in a calen- 
dar, you are still allowed to license the image to 
another publisher for use in another calendar. 
Conversely, if you grant the publisher an exclu- 
sive license to use an image in a calendar, you 
are precluded from licensing the image to other 


calendar publishers. 


AN ULTRA-BRIEF HISTORY 

OF COPYRIGHT LAW 

Some of the nuances of copyright law may not 
make much sense unless you know the history 


of how they were developed. For example, con- 
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cepts such as publication, registration, and no- 
tice were once critical to determining whether 
works were entitled to any level of copyright 
protection in the United States—and their 
vestiges continue to be relevant even though, 
under the current law, a copyright vests at the 
moment of fixation. Knowing the roles that 
the concepts played historically makes many of 
the issues associated with copyright law easier to 
understand. 

The first copyright laws in the United States 
were enacted in 1790 and covered maps, books, 
and charts. Foreign works were not protected 
and were often infringed until the United States 
signed treaties during twentieth century that 
gave such works some degree of protection. 
One of the early hallmarks of American copy- 
right law was that the period of protection lasted 
for a set time (initially fourteen years) but could 
be renewed for an additional period by filing 
the appropriate renewal document. Under fed- 
eral copyright law, only published works were 
protected, and even then only if the copyright 
owner complied with formalities such as regis- 
tering the work with the U.S. Copyright and 
placing a copyright notice on the work. During 
the nineteenth century, a doctrine of common 
law copyright was developed that protected un- 
published works. The doctrine of fair use was 
also fashioned during this period to allow copy- 
right-protected works to be used in some lim- 
ited ways without the permission of the owner if 
those uses had social benefits. Over time, copy- 
right came to encompass more kinds of works. 
Photographs were first protected by copyright 
in 1865. Other visual arts, such as drawings and 


paintings, did not receive protection until 1870. 
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In 1886, the Berne Convention was signed 
by a substantial number of member nations, al- 
though the United States abstained. This treaty 
required each member nation to give foreign 
works the same level of protection as it accord- 
ed its own citizens. It also reflected the interna- 
tional norm that copyrights vest upon creation 
of the work and expressly prohibited prior regis- 
tration with a government entity as a condition 
of copyright protection. The Berne Convention 
was further amended in 1908 to set the term 
of copyrights as the life of the author plus fifty 
years and to abolish other formalities such as 
requiring the display of a copyright notice. Fol- 
lowing Berne, copyright protection within the 
United States was even more out of step with 
most of the industrialized world. 

Some significant changes were made to 
United States copyright law during the first part 
of the twentieth century, although various rig- 
id formalities made obtaining and maintaining 
copyright protection complex and sometimes 
precarious. A major revision of the copyright 
statute in 1909 extended the term of protection 
to twenty-eight years with an additional renewal 
term of twenty-eight years. The 1909 Act also 
granted protection to some classes of unpub- 
lished works provided that they were first regis- 
tered with the U.S. Copyright Office. In 1914, 
United States signed the Buenos Aires Copy- 
right Convention, which established copyright 
protection between the United States and most 
Latin American nations. This treaty mandated 
use of the phrase “All Rights Reserved” as a pre- 
condition to granting copyright protection to 
foreign works. This phrase continues to be used 


as a part of copyright notices even though its 
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legal significance has long since diminished to 
almost nothing. The United States extended its 
protection of foreign works by signing the Uni- 
versal Copyright Convention in 1952, which 
meant that citizens of most countries could 
enforce their copyrights in the United States 
after its provisions took effect in 1955. How- 
ever, U.S. copyright law still imposed barriers to 
complete protection. For example, most works 
written in English had to be printed in the Unit- 
ed States to qualify for copyright protection. 


SOME SIGNIFICANT CHANGES 
WERE MADE TO UNITED STATES 
COPYRIGHT LAW ... 


The next major overhaul of copyright law 
occurred when the Copyright Act of 1976 was 
enacted to facilitate the eventual membership 
of the United States to the Berne Convention. 
Under the 1976 Act, works created after Janu- 
ary 1, 1978 were deemed to be protected by 
copyright at the moment of fixation and the 
term of protection was made the life of the au- 
thor plus fifty years. The 1976 Act also largely 
eliminated common-law copyright. The United 
States signed the Berne Convention in 1988 
and finally joined the international mainstream 
with regard to copyright protection. One of the 
major changes forced by Berne was the elimina- 
tion of the requirement of copyright notice as 
a condition of copyright protection. On March 
1, 1989, the previously mandatory requirement 
to place copyright notices on published works 
became optional. There have been subsequent 


amendments since 1976, which have extended 
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the time periods for which copyrights remain 
valid and addressed some of the issues involving 


the Internet. 


WHY YOU NEED TO 

REGISTER YOUR IMAGES 

Although the Copyright Act of 1976 did away 
with the requirement to register images as a 
condition of copyright protection, registra- 
tion of works with the U.S. Copyright Office 
is generally necessary to have effective remedies 
against the more common kinds of infringe- 
ments. Unless a work is timely registered, the 
copyright owner will be precluded from being 
awarded statutory damages and be ineligible to 
recover the attorney fees incurred in pursuing an 
infringement action. ( Note: “Timely registered” 
means that the work was registered either be- 
fore the infringement took place or within three 


months of the first authorized publication.) 


WORKS MUST BE 
REGISTERED PRIOR TO FILING 
AN INFRINGEMENT ACTION . . . 


While there are occasions when the actual 
damages associated with an infringement will 
be large enough to warrant the investment in 
legal services to recover them, in most cases the 
damages are substantially less than the cost of 
proceeding with a lawsuit. For example, most 
copyright owners will not be willing to spend 
several thousand dollars to redress a infringe- 
ment that is worth a less than a thousand dol- 
lars. However, the economic factors associated 


with pursuing a copyright claim change signifi- 


cantly once an image has been timely registered. 
In such cases, the court or jury may award statu- 
tory damages within a specified range, usually 
$750 to $30,000, and the court has the discre- 
tion to order that the infringing party pay the 
attorney fees incurred by the copyright owner. 
Ironically, it is the prospect of having to pay the 
copyright owner’s legal fees in addition to their 
own that results in most infringers agreeing to 
settle without a lawsuit being filed. 

Another important reason to register your 
photographs prior to an infringement stems 
from the legal requirement that works made in 
the United States must be registered prior to 
filing an infringement action. Unless the work 
is registered within a reasonable time after cre- 
ation, the photographer runs the risk that the 
original image might be lost and therefore make 
it impossible to provide a copy as required by 
the registration procedures. For example, imag- 
ine that a famous sculptor prints one of your 
photographs off your website and makes a set 
of sculptures based on the photograph which 
he later sells for $500,000. Two years later, you 
see the sculptures while watching the news on 
television and immediately recognize that they 
are based on your photograph. These sculp- 
tures could qualify as derivative works that vio- 
late your copyright and thus you would have a 
valid claim for infringement. But what happens 
if you had deleted the photograph from the web 
host’s server while revamping your website and 
lost your remaining copy when your four-year- 
old nephew poured grape juice into the vents of 
your computer? In such a case, you would no 
longer have a copy and thus would be unable to 


properly register the image. 
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HOW TO REGISTER YOUR IMAGES 


Registering the copyrights for images is easy, 
not very expensive, and generally does not re- 
quire an attorney. The application form requires 
very little information beyond your name and 
address and there are only a few concepts you 
need to understand in order to complete the 
application. Furthermore, the U.S. Copyright 
Office has prepared instructions on registering 
images that are fairly easy to follow and available 
for download at www.copyright.gov. 

My position, not shared by all attorneys, is 
that photographers should learn how to prepare 
their own applications. It is also important to be 
diligent about registering images. Although at- 
torneys can prepare and submit registration ap- 
plications on your behalf, they typically charge 
between $200 to $350 to fill out what amounts 
to a one- or two-page form. I have even seen a 
few cases where applications prepared by attor- 
neys contained fundamental errors because the 
attorney did not fully understand the nature of 
the images or their past history. Although there 
are legal nuances associated with the registra- 
tion of the various forms of works subject to 
copyright, it is not difficult to learn the ones as- 
sociated with photographs. Furthermore, pho- 
tographers are usually the persons most quali- 
fied to evaluate how those nuances apply to an 
application because they will almost always have 
the best understanding of the circumstances un- 
der which the images were made and their his- 
tory of publication. 

Terms to Know. Taking the short amount 
of time required to learn how to prepare a reg- 
istration application is time well invested. The 


basic legal knowledge you need to know to 


prepare the typical application is understanding 


” 9 oC. 


how the terms “publication,” “author,” “work 
for hire,” and “claimant” are used. For appli- 
cations, these terms are used in the context of 
copyright law instead of their normal meaning. 
The terms “author” and “work for hire” were 


explained earlier in this chapter. 


MERELY OFFERING TO SELL 
IMAGES IS NOT CONSIDERED 
TO BE PUBLICATION ... 


Publication. “Publication” is defined in the 
copyright statute as the distribution of copies to 
the public by sale or other transfer of ownership, 
or by rental, lease, or lending. The phrase “to 
the public” means that no restrictions are made 
with regard to how the purchaser can disclose 
the contents. Therefore, most ordinary sales of 
images will constitute publication, even if made 
to an individual. Merely offering to sell images is 
not considered to be publication unless you are 
offering the images to an entity for further dis- 
tribution such as to a stock agency or a commer- 
cial gallery. A public display such as a personal 
exhibit, or even having a photograph broadcast 
on television, is not considered publication no 
matter how many people see the work. The is- 
sue of whether merely posting an image on a 
website, but not offering it for sale, constitutes 
publication remains somewhat undecided as the 
few courts that have considered the issue have 
reached different results. 

Determining whether an image has been 
published is important to registration because 


(1) the application requires that you provide the 
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dates of first publication if the images have been 
published and (2) if the image was first pub- 
lished before March 1, 1989, the copyright no- 
tice must be included in the deposit for images 
(discussed later in the chapter). When in doubt, 
the safer approach is to assume that images have 


been published for registration purposes. 


THERE IS A HUGE ADVANTAGE TO 
REGISTERING PHOTOGRAPHS 
BEFORE THEY ARE PUBLISHED ... 


There is a huge advantage to registering 
photographs before they are published because 
you avoid having to state the publication dates 
on your application. However, applications for 
such images must be received by the U.S. Copy- 
right Office before publication—which means, 
in most cases, before the first sale or before they 
are offered to a stock agency (and maybe even 
before posting on the Internet). 

Claimant. A “claimant” is either the author 
of the work or the person or entity who has ob- 
tained ownership of all the rights in a copyright 
that initially belonged to an author. Examples 
of parties who are claimants other than the au- 
thor are an owner who obtained the copyright 
because the photograph was a work for hire, 
the heirs of a deceased author, and persons who 
have obtained exclusive rights by an assignment 
of the copyright. The only people who can ap- 
ply to register a copyright are authors, claim- 
ants, persons who have exclusive ownership of 
some of the rights in a copyright, and agents 
acting on their behalf of such persons (such as 


attorneys). 


Filing an Application. Preparing a regis- 
tration application consists of filling out the 
required information and providing copies of 
the images to be registered. The U.S. Copy- 
right Office has shifted to electronic filing, so 
most applications can be completed and filed 
via its website (www.copyright.gov). When fil- 
ing electronically, single images or collections of 
unpublished images can be provided either by 
uploading via the Internet or mailing them to 
the U.S. Copyright Office after printing out a 
shipping slip associated with the application. 

Images can also be registered with a paper 
application either on the newer Form CO or the 
older Form VA, which comes in a short form 
version (one page) and a long form version (two 
pages). The short form can be used when you 
are the author and sole owner of the copyright, 
the work was not made for hire, and the work 
is completely new (7.¢., does not contain a sub- 
stantial amount of previously published or regis- 
tered material). Otherwise, you are required to 
use the long version. For group registrations of 
previously published photographs, you will have 
to use the paper application. 

Filing electronically is advantageous because 
it is less expensive and is processed more quickly 
by the U.S. Copyright Office. As of 2012, the 
fee charged for an electronically filed application 
was $35, while the fee for a registration filed 
on paper was $65. The turnaround times be- 
tween the filing of the application and issuance 
of the registration were about six and twenty-six 
months respectively. 

Single-Image or Multiple-Image Applica- 
tions. The first step in registering the copyright 


of images is to decide whether you want to reg- 
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ister an individual image or several images with 
a single application. Because the fee is the same 
regardless of the number of works to be regis- 
tered, it is more economical to register multiple 
images in a single application. Therefore, most 
photographs are registered as sets of images. 

Unpublished Images. Technically speaking, 
when more than a single unpublished photo- 
graph is registered in a single application, the 
set of images is called a “collection.” The basic 
requirement for registering unpublished images 
as collections is that all the photographs must 
have been made by the same author. There is 
no limit to the number of photographs that can 
be registered as a collection and there is no re- 
quirement that they share a common subject or 
even fall within a defined range of dates. 

You will be required to create a title to iden- 
tify the collection. A good approach to select- 
ing a title for a collection of photographs is to 
incorporate the name of the photographer, the 
number of photographs, and the ranges of dates 
over which the photographs were taken. An ex- 
ample would be “2,533 individual photographs 
taken by Joe Jones from January 2010 to March 
2011.” 

Published Images. A registration of multiple 
photographs that have been published is called 
a “group” registration. At the present time, the 
U.S. Copyright Office requires applications for 
groups of photographs to be submitted using the 
paper application form GR/PPh/CON, which 
contains form VA. The form can be downloaded 
from the website of the U.S. Copyright Office. 

Preparing an application for a group regis- 
tration takes more effort than for single pho- 


tographs or collections because you have to 


identify the first date of publication for each 
photograph covered by the application. The 
requirements for what images may be encom- 
passed by a single application are also more 
strict. For a group application, all the photo- 
graphs must have been made by the same pho- 
tographer, whereas an application for register- 
ing a collection requires only that the author be 
the same (remember that when a photographer 
creates a work for hire, the employer is the au- 
thor). In addition, all the photographs must be 
published within the same calendar year and 


have the same copyright claimant. 


ALL THE PHOTOGRAPHS MUST 
BE PUBLISHED WITHIN THE SAME 
CALENDAR YEAR .. . 


You may list any appropriate title in the ap- 
plication’s space for the title, but you must state 
“Group Registration/Photos” and describe 
the approximate number of photographs in 
the space provided for “Previous or Alternative 
Titles.” For example, the primary title of the 
work might read “Joe Jones Published Photo- 
graphs—2006” and the “Previous or Alternative 
Title” might read “Group Registration/Photos; 
about 2500 photographs.” If the photographs 
were first published on different dates, then the 
dates of first publication must be described in 


one of the following ways: 


1. On each deposited image. 
2. Ina text file on the CD-ROM or DVD 
that contains the deposited photographic 


images. 
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3. Ina list that accompanies the deposit 
and provides the publication date for 
each image. 

4, On the continuation sheet Form GR/ 
PPh/CON (limited to no more than 50 
continuation sheets identifying no more 


than 750 photographs). 


However, there is a helpful exception to the 
requirement of listing each date. This applies 
when each photograph within the group is first 
published within three months before the date 
the application is received by the U.S. Copyright 
Office. In such a case, you only need to state the 
range of dates in the appropriate space on the 
form and write “Group Registration/Photos” 
and the approximate number of images in the 
space provided for the alternate title (the regu- 
lar form is better than the short form for this 
purpose). This can be an enormous time-saver 
for photographers who publish large numbers 
of images by submitting them to stock agen- 
cies or by offering them for sale on the Internet. 
However, it is important that you comply with 
the associated time constraints. 

As stated previously, photographs that were 
first published before March 1, 1989 were re- 
quired by law to have contained a printed copy- 
right notice that named the copyright owner 
and the year of first publication. In such cases, 
the copies provided with the application form 
must show the photograph as it actually ap- 
peared when first published with proof of the 
copyright notice. 

Deposit Requirement. To meet the deposit 
requirement, you can either upload the images 


during the electronic filing or you can mail the 


images to the U.S. Copyright Office. The are 
several ways that the copies of the photographs 
can be made for submission with the applica- 


tion. The options are: 


1. Digital files on one or more CDs or DVDs 
and in JPEG, GIF, TIFF, or PCD format. 

2. Unmounted prints measuring at least 3x3 
inches but not exceeding 20x24 inches. 

3. Contact sheets. 

4. Slides, each with a single image. 

5. A format in which the photograph has 
been published, such as magazine clip- 
pings. 

6. A photocopy of each photograph (if the 
photograph was published as a color pho- 
tograph, the photocopy must be a color 
photocopy). 

7. Slides containing up to 36 images each. 

8. A videotape clearly depicting each pho- 
tograph. 


Errors. Finally, keep in mind that while pre- 
paring the application for a registration should 
be taken seriously and done as carefully as pos- 
sible, courts generally do not invalidate regis- 
trations for minor or inadvertent errors. Should 
the U.S. Copyright Office return an application 
or ask for corrections or supplementary mate- 
rial, you will need to respond diligently to en- 
sure the validity of the registration. Likewise, if 
you discover an inaccuracy serious enough that 
it might have influenced the Copyright Office’s 
decision to issue a registration (such as misiden- 
tifying a photograph as an audiovisual work) 
you should file a supplementary registration to 


correct the error. 
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Using Photoshop to Expedite Registra- 
tion Applications. Adobe Photoshop can be 
used to expedite the creation of image copies to 
be deposited with registration applications. The 
action described below is intended to be applied 
as the last step of processing an image in Pho- 
toshop. It saves the file in the current directory, 
prepares a low-resolution copy, stores the low- 
resolution copy in a separate designated folder, 
and then closes the image file. The end result is 
the creation of a file folder in which low-resolu- 
tion image files are conveniently available to be 
uploaded when filing electronically or for copy- 
ing onto a CD or DVD to be included with a 
mailed deposit. If you want, you can create sep- 
arate actions to be used for published and un- 
published images that copy the low-resolution 
files to different destination folders. To create 


the action: 


1. Create a directory folder called “Copy- 
right Dump” or something similarly 
named. This is the directory in which 
you will store the low-resolution images 
produced by the action. 

2. Open an image for which you later in- 
tend to register the copyright. 

3. Go to the View menu and click to make 
the Actions palette appear. 

4, Click at the top right of the palette and 
select “New Action” from the menu that 
appears. 

5. In the dialog box that appears, enter 
“Copyright Dump” in the Name space, 
then click on the Record button. 

6. Go to File > Save to save the image in its 


current file folder. 


7. Go to Image > Image Size. 

8. In the dialog box that appears, click “Re- 
strain Proportions” and “Resample Im- 
age.” In the resolution box, enter 72 dpi. 
In the width box, enter 3 inches. ( Note: 
The image just needs to be large enough 
to see; something in the 2x3-inch range 
will be sufficient.) 

9. Click OK. The image size should now be 
smaller. 

10. Go to File > Save As, then navigate to 
the “Copyright Dump” folder and click 
Save. 

11. Click on the square at the bottom of 
the Actions palette to stop recording the 


action. 


Thereafter, each time you are done processing 
an image in Photoshop, play the action to auto- 
matically save the file and store a low-resolution 
copy into the “Copyright Dump” folder. When 
you are ready to submit the registration appli- 
cation to the U.S. Copyright Office, you can 
upload the images from the Copyright Dump 
folder or copy the entire Copyright Dump fold- 
er onto a CD or DVD to prepare the required 
deposit. Afterwards, you should prepare anoth- 
er CD or DVD for your records and either de- 
lete all the images from the folder or rename the 
directory to correspond to the title used with 
the registration application (¢,y., “Photographic 
images, October-December 2012”) if you want 
to keep the record of the registered images on 
your hard drive. If you choose the latter, cre- 
ate a new folder called “Copyright Dump” and 


start the process anew. 
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THE COPYRIGHT NOTICE 
When the United States finally signed the Berne 
Convention in 1988, it was required to drop 
the prior formality that made copyright protec- 
tion contingent on placing a copyright notice 
in a conspicuous place on or near a work. As of 
March 1, 1989, copyright owners are no lon- 
ger required to use such notices to keep works 
from falling into the public domain. However, 
such notices are recommended because they will 
preclude infringers from raising the “innocent 
infringer” defense if they are sued. This defense 
allows a court the discretion to award as little 
as $200 in statutory damages if it finds that the 
infringer has proven that he or she had no rea- 
son to believe that his or her acts infringed the 
copyright. 

The content requirements for a copyright 
notice are simple but it is critical to adhere to 
them. For photographs, the notice must contain 


the following: 


1. The symbol ©, the word “Copyright,” or 
the abbreviation “Copr.” 

2. The year of first publication of the work. 

3. The name of the copyright owner or a 
recognizable abbreviation or alternative 


designation. 


An example of a proper notice is “© 2012 Bert 
Krages.” If the work is unpublished, the notice 
can be written as such “unpublished work © 
2012 Bert Krages.” If you are uncertain about 
the publication status, err on the side that the 
work has been published. 

The U.S. Copyright Office has promulgated 


regulations that prescribe where the notice must 


be located. The general requirement is that the 
notice must be affixed so as to give reasonable 
notice of the claim of copyright. Specific exam- 
ples that are always acceptable for two-dimen- 
sional works are the front or back of the cop- 
ies or on any backing, mounting, framing, or 
other material to which the copies are durably 
attached. For machine-readable works, such as 
digital image files, the regulations state that the 


notice can be: 


1. With or near the title or at the end of the 
work, on visually perceptible printouts. 

2. At the user’s terminal at sign-on. 

3. On continuous display on the terminal. 

4. Reproduced durably on a label securely 
affixed to the copies or to their perma- 


nent container. 


Other than being visible as text on the image, 
the regulations are unclear about what other 
means of placing a notice are acceptable. If you 
want certainty, it is recommended that you use 
the text annotating function in almost any im- 
age editing software to place the notice on the 
image itself or within a border added to the 
image. However, a common means of embed- 
ding textual information into an image file is 
the protocol adopted by the International Press 
Telecommunications Council and the Newspa- 
per Association of America and typically abbre- 
viated as IPTC or IPTC-NAA. Another com- 
mon embedding standard is the Exchangeable 
Image File Format (EXIF). These standards 
control how textual information is embedded 
into file formats such as JPEG and TIFF so that 


it is writable and readable by commonly used 
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software such as Photoshop. Many digital cam- 
eras can also embed this information into files 
as they are created. At the present time, it is un- 
certain whether a copyright notice embedded as 
IPTC or EXIF data meets the requirement of 
providing reasonable notice because many kinds 
of software used to view images cannot access 
the data. Nonetheless, it is a simple way to add 
copyright notices to images. 

Using Photoshop to Add Copyright No- 
tices to Images. This Photoshop action is used 
to place the proper copyright notice for unpub- 
lished images into the IPTC space of a digital 
image file. It will also cause Photoshop to dis- 
play a copyright symbol on the title bar of the 
image. If you want, you can create a separate ac- 
tion to be used for published images. To do this, 
omit the phrase “unpublished work” in step 7. 


To create the action: 


1. Open an image for which you want to 
register the copyright. 

2. Go to View > Actions to make the Ac- 
tions palette appear. 

3. Click at the top right of the palette and 
choose New Action from the menu. 

4. In the dialog box that appears, enter 
“Copyright Notice” in the Name space 
and click on the Record button. 

5. Go to File > File Info. 

6. Enter your name into the space for 
Author. Click on the space for Copy- 
right Status and indicate “Copyrighted 
Work.” 

7. In the Caption space, enter “unpub- 
lished work” then hit Alt+0169 (PC) 
or Opt+G (Mac) to add the copyright 


symbol. Append this phrase with your 
name and the year of creation so that 
the entire phrase reads something like 
this “unpublished work © Bert Krages 
2011.” Copy and paste this information 
into the space of Copyright Notice as 
well. You want to use the Caption field 
because this is where other programs 
read the basic file information. If you 
want, you can add additional text in the 
Caption space (such as a caption). 

8. Click on OK, then click on the square at 
the bottom of the Actions palette to stop 


recording the action. 


Thereafter, you can insert a copyright notice 
into images by calling up the Actions palette, se- 
lecting the Copyright Notice action, and click- 
ing on play. Once you have done this, the copy- 
right symbol should be displayed in the title bar 
above the image and a proper copyright notice 
is entered into the IPTC spaces of the image 
file. 


ENFORCING COPYRIGHTS 

Despite the potentially harsh consequences, 
copyright infringement happens all the time. 
Among the reasons are that many people do not 
respect copyrights, some believe they will not be 
caught, and some believe that if they get caught 
then ceasing the infringement will likely appease 
the copyright owner. 

While few people fail to understand that 
skilled workers, such as gardeners and auto me- 
chanics, deserve to be paid for their skill and in- 
vestment in capital, many people are oblivious 


that the same concept applies to creative artists 
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Public awareness of copyright is increasing due to 
prevalence of copyright warnings posted by copiers, 
in movie theaters, and on products such as compact 
discs. 


whose work may require even greater levels of 
skill and investment. And although many peo- 
ple do their own yard work or change the oil in 
their vehicles, it never occurs to them to use this 
as an excuse not to pay for those services when 
they hire others to do the work. In contrast, it 
is not unusual for someone to expect to be able 
to use a photograph for a pittance because they 
believe (usually mistakenly) that they could take 
a similar photograph with their own camera. 

A contributory factor to these kinds of at- 
titudes is the ease by which many kinds of intel- 
lectual property can be misappropriated. Digi- 
tal technology has made it easy for just about 
anyone to download images off the Internet or 
to scan them from prints or publications. Some 
people are motivated by a blatant desire to avoid 
paying for usage and willfully infringe when 
they believe they are unlikely to be caught. Oth- 


er people are simply naive about how infringe- 
ment can cost copyright owners their livelihood. 
There are even groups that advocate against 
copyright protection on the grounds that the 
transfer of information should not be inhibited 
by the impediment of having to pay people. 

Irrespective of the various motives underly- 
ing infringements, the consequences to an in- 
fringer can be harsh because copyright law gives 
copyright owners powerful tools for protecting 
their rights. At times, such owners can be down- 
right vicious in using them. For example, record 
labels have decimated companies that distribut- 
ed file-sharing software used primarily to facili- 
tate piracy of copyrighted music. The record la- 
bels have also made thousands of claims against 
individuals who used the software to obtain 
digital music files without paying the copyright 
owners. Although these measures were taken by 
large commercial interests, the same legal rem- 
edies are available to any copyright owner. 

Procedural Impediments. Copyright law in 
the United States has an interesting dichotomy 
in that the procedural formalities impose some 
significant procedural impediments to bringing 
infringement actions but the substantive pro- 
visions offer the prospect of recovering large 
amounts of damages in appropriate cases. The 
most significant procedural impediments deal 
with registration. 

One such encumbrance restricts the kinds 
of damages that may be recovered unless im- 
ages are timely registered. When dealing with 
unpublished images, the images must be reg- 
istered before the infringement occurs. Other- 
wise, the copyright owner cannot recover statu- 


tory damages (discussed in more detail below) 
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and will be ineligible to recover the attorney 
fees incurred in bringing the lawsuit. Published 
images have a little bit more leeway in that the 
registration must be made either before the in- 
fringement occurs or within three months after 
the image is first published. Additionally, the 
copyright owner is required to register images 
made in the United States before a lawsuit for 
infringement can be filed. This can present dif- 
ficulties in situations where the statute of limita- 
tions is about to expire or when the information 
needed to complete the registration application 
is missing or has been forgotten. It is possible 
to expedite the registration process by paying 
an extra fee, but doing so is much more expen- 
sive than obtaining a registration in the ordinary 
course. In either case, the formalities associated 
with registration can make pursuing copyright 
remedies impractical. Of course, you can avoid 
these problems by habitually and promptly reg- 
istering your images within a short time after 
their creation. 

Another impediment to enforcement is that 
copyright infringement cases can be filed only 
in federal courts. Litigation in federal court is 
typically more expensive than in state courts 
and the federal courthouses are inconveniently 
located for many litigants. In addition, federal 
courts are not set up well for handling small cas- 
es. For example, there is no federal equivalent 
to the small claims courts that are found in state 
courts. This makes bringing a copyright action 
without an attorney a serious challenge for most 
people. 

Court Orders. Once the procedural formal- 
ities have been satisfied, copyright law becomes 


a daunting arsenal that can be used to pursue 


infringers. One remedy is to obtain a court or- 
der that bars the infringer from the future use, 
display, or sale of an infringed work. A related 
form of relief is the court’s power to order the 
destruction of the infringing copies. In cases 
where the infringer has incurred a significant 
investment, such making a large print run con- 
taining an infringed work, such remedies can 
be very costly to the infringer if ordered by the 
court. However, the remedies that the typical 
infringer of images tends to fear most involve 
the ability of courts to award damages and at- 


torney fees to the copyright owner. 


THERE ARE TWO KINDS OF 
DAMAGES THAT CAN BE AWARDED 
INA COPYRIGHT CASE. 


Damages. There are two kinds of damages 
that can be awarded in a copyright case. The 


¥] 


first kind are “actual damages,” which gener- 
ally reflect the amount of income lost by the 
copyright owner. Actual damages can also in- 
clude the profits that the infringer made that are 
directly attributable to the infringement. The 
other kind are “statutory damages,” which need 
not be based on factual evidence of loss but in- 
stead are left to the discretion of court. As noted 
previously, a party can recover statutory damag- 
es only if the work was registered before the in- 
fringement occurred or if a published work was 
registered within three months of the date of 
first publication. Assuming the work was regis- 
tered timely, the copyright owner is free to elect 
whether to recover actual or statutory damages 


at any time before the judgment is entered. 
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Actual Damages. When photographs are in- 
fringed, the most common measure of actual 
damages is the fair market value of what a rea- 
sonable license fee would have been charged to 
use the photograph. For example, if the reason- 
able license fee to use an image on a t-shirt is 
$500 for a production run of 2500 shirts, the 
actual damages suffered would be $500 if an in- 
fringer used an image for this purpose. Added 
to this amount would be the profits from selling 
the shirts that can be attributed to the use of 
the image. In this regard, the copyright owner 
need only prove the infringer’s gross revenue 
was at least in part directly attributable to the 
image and the court will put the burden on the 
infringer to prove the deductible expenses and 
the elements of profit attributable to factors 


other than the copyrighted work. In the cur- 


Proof of actual damages from a copyright infringe- 
ment generally means you will need to hire an ex- 
pert witness who can testify regarding the value of a 
license for the infringing use. For example, licenses 
for t-shirt use can range from $20 for an unlimited 
run to $5000 for a run of 5000. 
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rent example, the photographer would probably 
succeed in showing that the image directly con- 
tributed to the sales of the shirt and thus force 
the seller to prove whatever expenses it incurred 
in making the shirt and any other aspects that 
contributed to the profit other than the image. 

Some courts have allowed photographers to 
recover actual damages based on a multiplier 
factor for unauthorized used when the evidence 
indicates that this is a customary practice in the 
industry. A multiplier of three times the normal 
license fee has traditionally been used in the 
stock photography business when unauthorized 
use is discovered, although many agencies and 
photographers now use multipliers of five or ten 
times the normal fee. However, some courts 
have held that multipliers are inappropriate in 
actual damages cases or have allowed them only 
in limited circumstances, such as when the pho- 
tographer’s credit was omitted. 

A potential problem with pursuing actual 
damages is that the situation does not always 
indicate what measure of damages is the most 
appropriate. For example, if a shirt manufac- 
turer has the option of obtaining images from 
a royalty-free stock agency at a minimal cost, 
or images from a rights-managed stock agency 
at a premium cost, it can be difficult to deter- 
mine the appropriate level of damages when the 
photographer has no previous history of selling 
images on either a royalty-free or a nghts-man- 
aged basis. Another problem with proving ac- 
tual damages is that an expert is often needed to 
testify about customary practices in the photog- 
raphy industry and appropriate licensing fees. If 
so, the photographer must bear the cost of hir- 
ing the expert. 
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Statutory Damages. Because actual dam- 
ages can be uncertain and difficult to prove, 
most photographers prefer to elect for statu- 
tory damages in the typical infringement case. 
Courts generally approach the determination 
of statutory damages from the perspective that 
they are supposed to have a deterrent effect on 
infringers and therefore such awards are gener- 
ally higher than is the case for actual damages. 
For ordinary infringements, the court may 
award any amount of statutory damages be- 
tween $750 and $30,000 per infringed work. 
If the copyright owner proves that the infringer 
knew or reasonably should have know that the 
use was infringing, the court may award up to 
$150,000 per work. Conversely, if the infringer 
can prove it reasonably believed the use was not 
an infringement, the court has the discretion to 
award as little as $200 per work. It is impor- 
tant to understand that statutory damages are 
based on the number of works infringed and 
not the number of infringements. For example, 
if an infringer publishes one of your photo- 
graphs in twenty different magazines, the ordi- 
nary range of damages available to be recovered 
will range from $750 to $30,000 because only 
a single work has been infringed. On the other 
hand, if the infringer published twenty of your 
images in a single magazine, the damages will 
ordinarily range from $15,000 (twenty images 
times $750) to $600,000 (twenty images times 
$30,000) because the damages are assessed ac- 
cording to the number of works that have been 
infringed. 

The attorney fees provision is very important 
to the effective enforcement of copyrights. By 


statute, copyright infringement actions must 


be filed in federal court where it is expensive 
to litigate. In many cases, the prospect of a low 
damages award would be a strong disincentive 
to pursue an infringement action but for the 
possibility of recovering attorney fees. Courts 
are not required to award attorney fees to the 
prevailing party but generally do so when the 
copyright owner wins a meritorious case. In ad- 
dition to the filing costs and actual fees paid to 
the attorneys, courts will also order the losing 
party to pay most of the other costs charged by 
the attorneys such as postage and photocopying 
expenses. The notable exception is the recovery 
of expert witness fees, because a federal statute 
sharply limits the amount that courts may order 


the losing party to pay. 


THERE ARE SEVERAL KINDS OF 
INFRINGEMENT THAT ARE 
SUBJECT TO ENFORCEMENT. 


Types of Infringement. There are several 
kinds of infringement that are subject to en- 
forcement. The most obvious are direct infringe- 
ments in which the image is directly copied. A 
good example is someone taking a photograph 
and making it into a poster. Images can also 
be infringed by making derivative works from 
them. An example is when artists use images as 
the basis for drawings, paintings, and sculptures. 
When evaluating whether an infringement has 
occurred in a derivative work, courts look at the 
amount of the image that has been used and not 
so much as the extent to which the image ap- 
pears in the derivative work. For example, if an 


artist takes one of your landscape photographs 
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and adds alien spacecraft to it, it still constitutes 
infringement no matter how creative the addi- 
tions are. Similarly, if an image prominently ap- 
pears in a television program for about fifteen 
seconds, it does not matter that the program is 
thirty minutes long. 

Works can also be infringed vicariously, 
which means by a person who was not directly 
involved in the infringement but had the power 
to supervise and control the actions of another 
person. For example, the owner of a graphic 
design firm would normally be personally liable 
for infringements committed by individual em- 
ployees. Similarly, parties who are not directly 
involved in an infringement but encourage or 
facilitate infringements can be held liable as 
contributory infringers. An example would be a 
website that encourages its members to post or 
share images in violation of the owners’ copy- 
rights. 

Steps to Take. If you discover that an image 
has been infringed, there are several approaches 
you can take to get the infringer to stop using 
the image and compensate you for the previ- 
ous usage. If the infringement is substantial 
(z.e., worth a lot a money), you will probably be 
better off immediately contacting an attorney 
with experience handling copyright matters ir- 
respective of your experience in collecting from 
infringers. Some photographers prefer to have 
attorneys handle even their routine infringe- 
ment matters because they are not confident 
about their abilities to negotiate a reasonable 
settlement. However, there are many photogra- 
phers who are comfortable about approaching 
infringers and attempting to resolve the matter 


without using an attorney. 


Confirm the Infringement. Unless you are 
absolutely certain that the image is being used 
without permission, the first step should be to 
send a letter asking the potential infringer to ex- 
plain how they obtained the image and whether 
they have permission to use it. This approach 
is particularly prudent for professionals who sell 
a lot of stock photography, either directly or 
through agencies, because it can be embarrass- 
ing to send an accusatory letter to someone who 
has appropriately licensed the image. A prema- 
ture demand letter can be particularly problem- 
atic if it questions the ethics of the recipient or 
demands a payment that is less than the licens- 
ing fee actually paid by the party. 

Send a Demand Letter. If you are satisfied 
that the use is unauthorized, sending a demand 
letter is appropriate. Effective demand letters 
will generally be mature, professional, and con- 
fident in tone. The letter should identify the im- 
age, the known usage, and request an appropri- 
ate amount of compensation. If the image has 
been registered with the U.S. Copyright Office, 
be sure to state this in the letter and provide the 
registration number. If you are unsure of what 
the usage is worth, there are several sources of 
stock photography prices available in the form 
of books, software, and Internet sites. There are 
also consultants who will work on a fee basis 
to provide an opinion on what a particular us- 
age is worth. Many photographers will request 
compensation at several times the normal usage 
fee when the usage was unauthorized. More in- 
formation about multiplier factors can be found 
in the next chapter. Factors commonly used in 
the industry range between three and ten times 


the normal fee for authorized use. The benefit 
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SAMPLE DEMAND LETTER 


Selma Nella 

Brilliant Green Bile Enterprises 
2 Duct Lane 

Coliform, OH 


Re: Copyright Infringement Matter 


Dear Ms. Nella: 


lam writing about the image of the decaying oyster that appears on the home page of your corporate 
website under the file name of stinky-oyster.jpg and that has also been used on a promotional t-shirt 
sold by your company. This image was taken by me in January 2002 and is being used without my 
permission. | wish to emphasize that | am a professional photographer who expects to compensated 
for the use of my images. Furthermore, copyright infringement is treated as a serious matter under 
federal law. 

This image is registered with the U.S. Copyright Office under Certificate No. VAu-530-172. Because 
the image was registered with the U.S. Copyright Office prior to the infringement, | am entitled to re- 
cover statutory damages and am eligible to recover my attorney fees should | have to file an action ina 
federal court. The federal courts have a history of awarding significant statutory damages in copyright 
cases involving photographs. The damages that may be assessed for ordinary acts of infringement 
range from $750 to $30,000 and can go as high as $150,000 if the infringement is shown to be willful. 
| am requesting that you discontinue use of the image until you have paid the licensing fees for the 
past use, with the customary multiplier, and have agreed to a license for any future use you may want 
to make. The normal fee for past use, had you sought a license prior to using the images, would have 
been $1,950 per year for the website usage and $1,500 for the t-shirt usage. Because | routinely use 
a multiplier factor of 5x to account for liquidated damages for unauthorized use, the total amount 
needed to resolve past usage will be $17,250.00. The fee for future use will depend on the nature and 
duration of your intended uses. 

Federal law also provides copyright owners who discover infringing material on a website with the 
right to notify the Internet service provider and demand the removal or blocking of that material. Most 
providers comply with such notices because doing so will exempt them from liability to the copyright 


owner. If you are unwilling to negotiate an appropriate license fee for future use, | will be requesting 


that your Internet service provider block access to the infringed image on your website. 


If you do not contact me within one week of the date this letter is mailed to discuss resolution of this 
matter, | will be turning this matter over to my intellectual property attorney and all future discussions 
will thereafter be conducted through him. Thank you for your consideration and please let me know if 


you have any questions. 


Sincerely, 


N. A. Flash 


to using a higher multiplier is that the damage 
amount is larger. However, it is often easier to 
collect for an unauthorized use when a smaller 


multiplier is used. 


INFRINGERS TEND TO 
RESPOND TO DEMAND LETTERS 
IN DIFFERENT WAYS. 


If the infringed image is being used on a 
website, you have the right under the Digital 
Millennium Copyright Act to request that the 
Internet service provider that hosts the website 
either remove the image or block access to it. 
Under the act, the service provider is protected 
against copyright liability if they promptly block 
access after receiving a notification from a copy- 
right owner. The identity of the service provider 
can be found by conducting a WHOIS search 
of the domain name at a website such as www. 
dnsstuff.com. Specific information on how to 
make the request can usually be found on the 
service provider’s website. 

Infringers tend to respond to demand let- 
ters in different ways. If you are dealing with a 
sophisticated or decent person, they may very 
well agree to pay the fair value of the usage. In 
some cases, the infringement can actually lead 
into a sustained business relationship if the pho- 
tographer is not too heavy-handed during the 
initial communications. On the other hand, it 
is not uncommon for the infringer to fail to re- 
spond altogether. These types usually hope that 
you will go away if they ignore you. However, 
once you establish that you are serious (perhaps 


through a letter written by your attorney) they 


frequently claim they were merely waiting to 
complete their investigation before responding. 

Many infringers will express surprise that 
they were doing anything wrong, or believe 
that as long as they agree to stop using the im- 
age, they are off the hook for damages. Some 
will offer to pay a minimal amount but refuse 
to seriously consider paying the fair value of 
their usage. In many cases, the infringer will be 
genuinely shocked at the stated fair value of the 
image and will say something to the effect that 
they would have never stolen the image if they 
had known its value ahead of time. Such discus- 
sions typically proceed with proclamations that 
their use was trivial or caused no damage. When 
the copyright owner persists in seeking compen- 
sation, these proclamations sometimes deterio- 
rate into pitiful appeals for mercy. 

Some infringers will be antagonistic in an 
attempt to persuade you to leave them alone. 
Claims of fair use are routine even in the face of 
clearly commercial use. Common claims include 
that the copy they infringed did not bear a copy- 
right notice or that the copyright owner is to 
blame for not making the image more difficult 
to misappropriate. Infringers who use works as 
the basis for a derivative work frequently claim 
that their version is a “new original” or a trans- 
formative work and make frivolous arguments 
that they are free of your copyright. Probably 
the most offensive are the infringers who assert 
that your work is lousy or claim that they could 
have taken the photographs themselves. None 
of the issues diminish your substantive right to 
recover damages and should not factor into your 
decision-making regarding how you will resolve 


the matter. The best way to deal with these con- 
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Intellectual prop- 
erty litigation is 

a complex and 
rapidly changing 
area of the law. 
Most attorneys who 
handle intellectual 
property cases are 
specialists that fol- 
low developments 
in the law, as these 
attorneys at a con- 
tinuing education 
seminar are doing. 


tentions is usually to state that you disagree and 
to be persistent in seeking recovery. 

How you handle the negotiations after first 
contact is up to you. Some photographers stick 
to their settlement demand irrespective of the 
response but some are willing to accept less than 
the offered amount if they feel the infringer is 
genuinely contrite. Do not expect that the mat- 
ter will necessarily be resolved with a single 
round of correspondence. Infringers often re- 
quest that you send a copy of the registration 
certificate or otherwise explain your ownership. 
Such requests are generally reasonable when 
you are asking for a substantial amount of com- 
pensation. At some point, the parties may agree 
on an amount for which they are willing settle 
the matter, even if grudgingly. Ifa settlement is 
reached, then draft a settlement agreement that 
specifies the amount of compensation, the pay- 
ment schedule, and whether future use is autho- 


rized under the agreement. 


Filing a Lawsuit. If you cannot resolve the 


dispute despite a good-faith attempt, it will need 
to be resolved in the context of a lawsuit. Even 
when a lawsuit is filed, most copyright matters 
settle without a trial because the parties want 
to avoid the expense, risk, and effort associated 
with trying a matter in the federal court system. 
Many photographers have read about copyright 
cases in which photographers have been award- 
ed large amounts of money against infringers. 
Such cases do happen and reflect the high value 
that some judges and juries have accorded to in- 
tellectual property. Keep in mind that the large 
awards almost always get coverage and the small 
ones do not. It is also important to understand 
that copyright litigation is permeated with nu- 
ances that can unexpectedly derail a seemingly 
solid case. In addition, judges sometimes make 
implausible rulings that are not well supported 
by the copyright statutes. Similarly, not every 


judge or jury appreciates the value of intellectu- 
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al property and there have been many plaintiffs 
who have been sorely disappointed when the 
judge or jury did not comprehend the serious 
nature of an infringement. Before a photogra- 
pher commences a copyright action, he or she 
should understand that it usually takes far more 
than filing a complaint to see any money. 

In the event you file a lawsuit, keep in mind 
the need for patience as the matter winds itself 
through the court system. The defendant will 
likely have a month or more to file an answer 
and several more months will lapse as the parties 
and the court determine the schedule for hear- 
ings, discovery, and trial. Most federal courts 
require the parties to participate in some sort 
of alternative dispute resolution process such as 
mediation or a settlement conference. You will 
likely have to respond to the defendant’s discov- 
ery requests which may entail making copies of 
business documents and attending a deposition 
where the defendant’s attorney will question 
you about the matter. In most federal districts, 
it will likely be a year or more before your case 
goes to trial. In the event that you win a large 
judgment, or if the judge makes a legal error 
that seriously hurts your case, you may even 
have to go through the appeals process which 
will likely take at least another year to resolve. 
Finally, obtaining a judgment is no guarantee 
that the defendant will have the money to pay 
it. In summary, lawsuits can be grueling experi- 
ences, so it is important not to file a case with- 
out understanding the associated risks. On the 
other hand, it can be a rewarding experience to 
have a court vindicate your intellectual property 
rights and high awards are distinctly possible in 


appropriate cases. 


REMOVAL OF COPYRIGHT 
MANAGEMENT INFORMATION 
Although the Digital Millennium Copyright 
Act (DMCA) is best known for its provisions 
limiting the liability of Internet service provid- 
ers for copyright infringement by their users and 
the associated take-down provisions, it also pro- 
vides copyright owners a cause of action against 
persons who remove copyright management in- 
formation (CMI) or who distribute or perform 
works with the CMI removed. Following its 
enactment in 1998, courts have struggled with 
defining the scope of what constitutes CMI, 
but more recent decisions have given the term 
a broad meaning. For example, the U. S. Court 
of Appeals for the Third Circuit has held that 
the copying and republication of photographs 
from which the photographer’s name has been 
removed is a violation of the DMCA. In that 
case, a photographer took photographs of two 
disc jockeys for a magazine. These were pub- 
lished with a photo credit adjacent to the im- 
ages. Later, the radio station that employed 
the disc jockeys scanned the images and posted 
them to the station’s web site without the photo 
credit. The photographer sued, claiming that 
the removal of the credit violated the DMCA. 
The court rejected the defendant’s arguments 
that the DMCA did not apply unless the remov- 
al of the CMI was part of an automated copy- 
right protection system that was managed by 
a computer. 

The DMCA promises to be a formidable 
tool for photographers whose images are pub- 
lished by other persons knowing that the CMI 
has been removed or altered without permission 


from the photographer or having reasonable 
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grounds to know that the removal will induce, 
enable, or conceal an infringement of the copy- 
right. If the photographer is able to prove these 
elements, he or she may recover statutory dam- 
ages ranging from $2,500 to $25,000 for each 
violation and is eligible to be awarded attor- 
neys’ fees as well. Unlike actions for copyright 
infringement, there is no requirement that the 
image be registered prior to the violation, nor 
is registration a precondition to filing a lawsuit. 
However, the photographer is required to prove 


that the CMI was intentionally removed. 


TAKING CARE OF 
YOUR COPYRIGHTS 


Most property requires some level of mainte- 
nance—and intellectual property is no different. 
The three issues associated with copyright are 
the term of the copyright, its role in your estate 
planning, and maximizing your opportunities to 
pursue infringers. The positive side with respect 
to copyrights is that they do not require very 
much work to maintain their effectiveness. The 
downside is that failing to give your copyrights 
adequate attention can render them nearly 
worthless when you need them the most. 

Term of the Copyright. The 1976 Act 
eliminated the requirement to renew copyright 
registrations for works created after 1977. For 
these works, copyrights owned by natural per- 
sons will last for the life of the author plus an 
additional seventy years. In the event that a 
work was created for hire (or anonymously or 
pseudonymously), the duration of the copyright 
depends on the creation and publication date. 
The copyright will last for either 95 years from 
the year of its first publication, or for 120 years 


from the year of its creation, whichever expires 
first. However, the life-plus-seventy-years rule 
will apply if the identity of one or more of the 
authors of an anonymous or pseudonymous 
work is revealed in a registration filed with the 
U.S. Copyright Office during the term of the 
copyright. 


ANOTHER ASPECT OF 
COPYRIGHTS IS THAT THEY 
ARE INHERITABLE. 


The practical implication for most photogra- 
phers is there are different terms for those works 
which are owned by the photographer and those 
works owned by the person hiring the photog- 
rapher. For example, photographers who have 
incorporated their photography businesses have 
the option of owning the copyright personally 
or having the business entity own it. Whether 
one form is advantageous depends on the indi- 
vidual circumstances of the photographer. 

Estate Planning. Another aspect of copy- 
rights is that they are inheritable. A discussion 
of estate planning is beyond the scope of this 
book, but many photographers will want to take 
measures to ensure that their works are appro- 
priately handled after their death. Among the 
issues that pertain to copyrights are whether and 
how the photographer devises the various rights 
such as the right to publication, display, and li- 
censing. For example, a photographer may want 
to donate certain images to a museum pursu- 
ant to specific conditions or may want to ensure 
that his or collection is licensed by a competent 


agency. In addition to controlling the disposi- 
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tion of his or her works, a photographer’s es- 
tate plan can reduce the amount of estate taxes. 
Because valuating photographic works is a spe- 
cialized area, estate taxes may be end up being 
incorrectly determined unless the estate planner 
is made aware of the value of the works prior to 


preparing a will or trust. 


DAMAGE AWARDS OR 
SETTLEMENT AMOUNTS ARE 
NOT USUALLY COVERED... 


Insurance. Insurance is another area to con- 
sider in taking care of your intellectual property. 
Persons who face significant risks with respect 
to intellectual property should consider obtain- 
ing insurance coverage specifically intended for 
intellectual property. Most general comprehen- 
sive liability (GCL) policies for businesses have 
a provision for advertising injury which encom- 
passes copyright infringements when the in- 
fringement occurs in the course of advertising. 
Although insurance companies tend to initially 
deny infringement claims under such provi- 
sions, they often grant coverage when pressed 
to do so after the initial denial of coverage. 
Another kind of policy specifically provides for 
infringement defense coverage and usually pays 
for the defense costs associated with being sued 
for infringement. Unless added onto the policy, 
damage awards or settlement amounts are not 
usually covered. 

Photographers who want to ensure being 
able to pursue infringers may want to consider 
obtaining enforcement insurance, which helps 


to cover the cost of enforcing intellectual prop- 


erty rights. This kind of insurance typically ap- 
plies to infringements that arise during the term 
of coverage and requires that some of the recov- 
ery be shared with the insurer. When evaluating 
an insurance policy, you need to check whether 
claims are made on a “claims made” or “occur- 
rence” basis. With occurrence policies, all claims 
are covered if the event giving rise to the claim 
occurred during the term of the policy. In other 
words, coverage does not depend on when the 
claim is made. If the policy is a claims-made pol- 
icy, it will not cover claims that are made against 
you after the term of the policy expires. Claims- 
made policies tend to offer poorer protection 
because many claims are not asserted until well 


after the term of coverage has expired. 


PATENTS 
As stated previously in this chapter, copyright 


law does not protect against others using your 
ideas. This means that if you manage to come 
up with a unique way to photograph animals so 
they appear suspended in mid-air against a black 
background, copyright law will not prevent oth- 
er people from using your method. However, 
patent law might. 

Qualifying for a Patent. The key elements 
to patentability are that the invention must be 
novel and not obvious. Novelty means that no 
one else came up with the invention before you 
did. Under federal law, an invention cannot be 
patented if it was known, used by others, or 
patented or described in a printed publication 
in any country before the filing of a patent ap- 
plication. In addition, the invention must not 
have been in public use or on sale in the United 


States for more than one year prior to the filing 
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of the patent application. Obviousness means 
that a person having ordinary skill in the rel- 
evant field would know how to solve the prob- 
lem at which the invention is directed by using 
exactly the same method or device. 

The Application Process. If you believe 
that you have a patentable invention, usually the 
first step is to conduct a patent search to ensure 
that someone else has not come up with the in- 
vention before you and that your invention is 
not an obvious extension of the prior art. The 
next step is prepare and submit a patent applica- 
tion to the U.S. Patent and Trademark Office 
(USPTO). Patent applications can be difficult to 
prepare and are subject to numerous legal re- 
quirements and therefore are usually prepared 
by a patent attorney or agent. After the applica- 
tion is submitted, it will be evaluated by an ex- 
aminer at the USPTO. The examiner will issue 
an office action, setting forth any objections or 
grounds for rejections the examiner may have. 
Ordinarily, some response or amendments will 
be required before the patent is allowed to issue. 
The process can be quite expensive and typically 
takes two to three years. In addition, there is 
no guarantee that a patent will issue. Once the 
USPTO issues the notice of allowance, the pat- 
ent Owner must pay an issuance fee and thereaf- 
ter pay periodic maintenance fees. 

The Prospect for Economic Benefits. An 
important consideration in deciding whether or 
not to apply for a patent is the prospect for ben- 
efitting economically. Just because an invention 
is patentable does not mean that it is economi- 
cally viable. In fact, a high percentage of patent 
owners never recoup the money they spend in 


obtaining their patents. Another consideration 


Just because an invention is patentable does not 
mean that it is economically worth obtaining a pat- 
ent. With the ascendency of digital photography, 
the economic viability of a daylight developing tank 
for sheet film that requires almost a liter of devel- 
oper for two sheets is dubious. 


is how the invention will be brought to market. 
While there are companies that will license pat- 
ents from owners who do not have the capital 
or willingness to personally manufacture and 
market their inventions, it can be very difficult 
to get their attention and even more difficult 
to reach a licensing deal. Some other factors to 
consider when considering whether a patent is 
worth pursuing are whether the field in which 
the invention will be practiced is expanding, the 
cost and functionality of competing products, 
and the likely demand for the invention. For 
example, an inventor who figures out a way to 
manufacture a low-noise digital image sensor 
for under ten dollars has much better commer- 
cial prospects than someone who has invented 
a developing tank for sheet film that costs the 
same amount. 

Patent Infringement. Once a patent has is- 
sued, it can be enforced to prevent others from 


using the invention. Likewise, you can license 
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patent rights in a manner analogous to licens- 
ing copyrights. A patent will ordinarily last for 
a term consisting of twenty years after the date 
the application was filed. 

The scope of a patent is evaluated by its 
claims, which are a concise written description 
of the elements constituting the patentable part 
of the invention. To constitute infringement, 
each of the elements must be present in the al- 
legedly infringing method or device. Federal law 
defines infringement as making, using, or selling 
any patented invention within the United States 
during the term of the patent without the per- 
mission of the patent owner. 

Like copyrights, lawsuits to enforce patents 
must be filed in federal court. Unlike copy- 
rights, there are no statutory damages and at- 
torney fees can be awarded only if the infringe- 
ment is proven to be willful. Damages in patent 
cases are generally recovered as a royalty based 
on the usage, but in some cases the infringed 
party can recover the profits the infringer made 


from using the invention. 


TRADE SECRETS 


It is possible to obtain some degree of legal 
protection for information that is not generally 
known to the public and produces some sort of 
economic benefit—provided that you take rea- 
sonable efforts to maintain its secrecy. Examples 
of such trade secrets may include customer lists, 
the identities of models, and the particular tech- 
niques used to create certain kinds of images, 
such as lighting or image editing. 

Relying on trade secret protection has ad- 
vantages over patents because it applies to pat- 


entable and unpatentable subject matter. It can 


extend indefinitely if the secrecy is maintained 
and it requires no government approval or ap- 
plication process. The disadvantages of trade se- 
cret protection over patents is that you cannot 
stop people from using the information if they 
independently develop it and, in many cases the 
information simply cannot be kept secret. 

To the extent information must be disclosed 
to parties such as employees, customers, and 
vendors, trade secrets can be protected through 
the use of noncompete and nondisclosure agree- 
ments. However, it must be emphasized that the 
failure to take reasonable measures to preserve 
secrecy will cause the loss of trade secret protec- 
tion. For example, ifa departing employee steals 
your customer list by downloading a file from 
your business computer, you would likely be en- 
titled to legal protection, assuming that access 
to the computer is limited to employees of the 
business. On the other hand, if you post a list of 
customers on your website, that information is 
not secret and thus could not be the basis for a 


claim. 


PROTECTING YOUR 
TRADEMARKS 


A trademark is a word, phrase, symbol, or de- 
sign that identifies and distinguishes the goods 
of the trademark owner from those of competi- 
tors. Examples of trademarks are brand names 
such as Kodak and symbols such as the red dot 
on Leica cameras. Trade dress is a related con- 
cept that encompasses the visual appearance of 
a product or its packaging and likewise distin- 
guishes the goods of the owner from the goods 
of competitors. A good example is fish-shaped 


crackers sold by Pepperidge Farms, Inc. 
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Degree of Distinctiveness. A trademark is 
generally established through actual use in the 
marketplace. The main requirement for a trade- 
mark is that it have a distinctive character and be 
used in commerce for the purpose of associat- 
ing products or services with a particular busi- 
ness. There are different degrees of distinctive- 
ness and the extent of protection will depend on 
how a particular mark is classified. 

Fanciful Trademarks. Fanciful trademarks are 
considered the strongest marks and consist of 
entirely invented expressions. One of the most 
commonly cited examples is “Kodak” which is a 
word that was unknown before Eastman Kodak 
Company began using it as a trademark. 

Arbitrary Trademarks. The next level is com- 
prised of arbitrary trademarks which are com- 
mon words used in a meaningless context (such 
as Fuji when used for photographic equipment). 

Suggestive Trademarks. After that are sug- 
gestive trademarks, which comprise descriptions 
that evoke the character of the goods or services 
but do not describe them completely. An exam- 
ple would be Sunpak strobe units. 

Descriptive Trademarks. Descriptive marks 
are generally the weakest trademarks and are 
terms commonly understood to relate to goods 
or services in ways that directly describe their 
characteristics. However, even a descriptive 
trademark can become strong if it has become 
distinctively and widely associated with a partic- 
ular company’s goods or services. Trademarks 
that are based on surnames or geographic lo- 
cations are considered descriptive. An example 
would be “Davis & Sanford” when used in con- 


nection with tripods. 


Finally, generic terms do not receive any le- 
gal protection as trademarks. For example, the 
phrase “portrait studio” would be generic for a 
business whose activities substantially consisted 
of taking photographs of people. 

Registered Trademarks. Trademarks do 
not need to be registered to be legally protect- 
able, but registration can greatly enhance the 
ability to protect a trademark. For example, reg- 
istering a trademark provides legal notice to the 
public that a company is claiming the mark and 
creates a presumption that a company has the 
exclusive right to use the mark in connection 
with its goods or services. 

Trademarks can be registered at the state 
and federal level depending on the geographic 
scope of usage. If products or services are avail- 
able in more than one state or otherwise have 
an effect on interstate commerce, the associated 
trademarks can be registered with the USPTO. 
In this case, the registration entitles the owner 
to file lawsuits concerning the mark in federal 
court and to use the registration as a basis to 
obtain registration in foreign countries. 

Trademarks generally must have been actu- 
ally used before they have legal effect, although 
it is possible to register a mark when there is 
a legitimate expectation that it will be used in 
commerce in the near future. While anyone can 
use the trademark symbols “TM” and “SM” in 
connection with their goods and services, the ® 
symbol may only be used for goods and services 
that have been registered with the USPTO. If 
someone infringes a trademark, the owner of 
the mark has the legal right to order them to 


stop and, in some cases, to recover damages. 
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7. PUBLISHING 


ee is a broad term that essen- 


uting reproductions of photographs. Prior to 


tially encompasses all means of distrib- 


the widespread adoption of the Internet, only a 
small percentage of photographers actually en- 
gaged in publication. However, digital imaging 
and easy access to the Internet has resulted in 
more photographers being published in formal 


and informal settings. 


WHAT CONSTITUTES PUBLICATION 
Although “publication” has a commonly un- 
derstood meaning, it can have different legal 
meanings depending on the context. In the 
context of copyright law, publication means the 
distribution of copies by sale, rental, lending, or 
other transfer of ownership. In the context of 
defamation law, publication means communi- 
cating a false statement about a person to an- 
other person (or in legal prose, “to convey by 
some means to the mind of another the defama- 
tory sense embodied in the vehicle”). In most 
cases, the meaning of publication is easily un- 
derstood—but it helps to know that the term 
does not always have the same meaning in every 
field of law. 


CONCERNS FOR PHOTOGRAPHERS 
The law associated with publishing photographs 


is more fully developed than the law associated 
with taking them, primarily because the publish- 
ing industry has been exposed to much more 
litigation than the photographic community. 
The two issues of concern to most photogra- 
phers with respect to publishing are ensuring 
that they do not violate the rights of the subjects 
they photograph and ensuring that publishers 
treat them with the appropriate degree of com- 
mercial respect. 

To avoid liability, it is important to under- 
stand how the law balances the rights of indi- 
viduals against the rights of the public to be 
informed about matters in which they have 
a legitimate interest. To avoid being taken 
advantage of, it is important to understand the 
common business practices within the publish- 
ing industry and to know how to assert your 
legitimate interests when drafting terms and 
conditions. 

Protecting the Interests of the Subject. 
When evaluating liability for published images, 
it is important to distinguish between the roles 


of the photographer and the publisher. The 
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photographer is the creator of content and is 
generally not liable for the harm associated with 
the dissemination of the content. Unless the 
actual act of photographing a particular subject 
violates a law or someone’s right, or unless the 
photographer knows beforehand that a publish- 
er intends to use an image in a way that violates 
a law or someone’s rights, the photographer is 
generally not liable for the publisher’s actions in 
disseminating an image. 

For example, a photographer who takes a 
photograph of a famous actress eating spaghetti 
at an outdoor café has not violated any laws, 
because it is lawful to photograph people who 
are visible in public places. Nonetheless, a pasta 
manufacturer who uses the image without the 
permission of the actress to advertise its prod- 
ucts would be liable for violating her right to 
control how her identity is used to market prod- 
ucts. The photographer who licensed the image 
through a stock agency and had no reason to 
know how it would be used would not be li- 
able to the actress if an advertiser uses the image 
without her permission. However, the advertiser 
would be. On the other hand, if the pasta manu- 
facturer were to hire the photographer to seek 
out and photograph the famous actress eating 
spaghetti, and the photographer knew that the 
image was intended to be used in an advertise- 
ment, then the photographer could be held li- 
able for knowingly participating in the endeavor 
if the photograph was used without the actress’s 
permission. 

Protecting the Interests of the Photogra- 
pher. Although there are reputable publishers 
who have developed good relationships with 


photographers, the publishing and advertising 


industries are notorious for taking advantage of 
persons who provide content. In large part, this 
is due to the failure of many content provid- 
ers to have a good understanding of customary 
business practices and who therefore fail to take 
reasonable measures to protect themselves. Any 
photographer contemplating conducting pho- 
tography as a business is strongly encouraged to 
read one or more of the several books that deal 
with the business practices of photographers. 
Although this book is not intended to address 
the business aspects of professional photogra- 
phy, it will discuss some of the more common 
shady practices employed by publishers, adver- 
tising agencies, and stock agencies and provide 


guidance on how to deal with them. 


THE PRIVACY TORTS 


The privacy torts consist of (1) intrusion upon 
seclusion, (2) appropriation of name or likeness 
(and the closely related right to publicity), (3) 
publicity given to private life, and (4) placing a 
person in false light. 

Intrusion Upon Seclusion. The privacy 
right that has the most relevance to the taking 
of photographs is the intrusion upon seclusion 
tort, since photographers can be liable for inten- 
tionally intruding on a person’s private affairs ir- 
respective of whether the photographs are pub- 
lished. That tort is explained in chapter 3 and 
does not require exposition in this chapter—ex- 
cept to note that publishing a photograph made 
in violation of a person’s legally protectable pri- 
vacy will increase the exposure to damages. 

The other three privacy torts require that 
a photograph be published to be actionable. 
Although these torts are generally recognized 
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People do not always like how they are depicted and 
sometimes sue, alleging that a publication has com- 
mitted one of the privacy torts. These magazines 
contain images that resulted in litigation, although 
the publishers won each of the lawsuits. 


throughout the United States, there are sub- 
stantial variations in how they are applied among 
the individual states. 

Right to Publicity. The tort that most pho- 
tographers are most concerned about when im- 
ages are published is the “right to publicity” or 
“misappropriation of likeness” as it is sometimes 
called. This privacy right basically addresses the 
right of an individual to choose whether or not 
to endorse a product or activity. The most com- 
mon situation involving the right to publicity 
is the use of photographs in advertisements. 
However, the right also encompasses the use 
of a person’s identity on commercial products. 
Examples of the kinds of products that are sub- 
ject to right to publicity claims are trading cards 
and t-shirts in which the person’s likeness is the 
primary adornment. In many respects, the tort 
treats a person’s reputation as a property right 
and provides a remedy for the theft of a person’s 
goodwill. 

This particular right was first developed as a 


common law doctrine in a few courts and has 


been adopted in a statutory form by legislatures 
in more than half of the states. Although, the 
right was first created to protect famous celebri- 
ties, it is not necessarily restricted to such per- 
sons. Because there are substantial variations 
among the states, and because the case law in- 
terpreting this potentially broad right is variable 
and somewhat limited, the line between permis- 
sible and impermissible uses of images is often 
difficult to discern. 

Elements of the Tort. The basic elements of 
the tort are that a defendant must have (1) used 
the plaintiff’s name or likeness, (2) to the defen- 
dant’s own purpose or benefit, (3) the plaintiff 
has suffered damages, and (4) the defendant’s 
conduct caused the damages. Generally, this 
tort does not apply when a person’s name or 
picture is used to illustrate newsworthy mate- 
rial, nor does it apply when the use of a person’s 
name or likeness is merely incidental. For ex- 
ample, using an unauthorized photograph of a 
celebrity to illustrate a magazine article would 
not be considered an appropriation of identity 
since no endorsement of a product or service is 
implied. Likewise, some courts have held that 
a promotional trailer for a television news pro- 
gram that shows a person engaged in a particu- 
lar activity does not constitute misappropriation 
even if that person is not depicted during the 
news program because such usage is considered 
incidental. 

Editorial vs. Commercial Usage. Because of 
the constitutional issues, the right to public- 
ity must be balanced against countervailing in- 
terests such as the right to free expression and 
freedom of the press. One of the most com- 


monly used distinctions pertaining to the right 
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to publicity is the one between “commercial” 
and “editorial use.” Although this distinction is 
supposed to help photographers and publishers 
determine when they need permission from the 
persons depicted in an image before they can 
publish photographs, it is mostly a lay descrip- 
tion and not well rooted in the law. The prob- 
lem with distinguishing between “commercial” 
and “editorial” uses is that the terms tend to 
be ambiguous and are often misunderstood. In 
general, an editorial use is intended to provide 
information whereas a commercial use tends 
to either attribute sponsorship of a product or 
appropriate someone’s reputation in the con- 
text of a product such as a t-shirt or a coffee 
mug. However, there are many commercial 
enterprises that make huge amounts of money 
by publishing images that provide information 
and there are many charities that use images on 
commercial products to raise money. Neither 
the amount of money involved nor the social 
worthiness of the usage determine whether a 
use is commercial or editorial. A better way to 
assess whether permission to publish an image is 
needed is to evaluate whether the proposed us- 
age is conveying information that is either news- 
worthy or constitutes serious artistic expression. 

Newsworthiness. Newsworthiness is a broad 
and somewhat ambiguous concept but is defi- 
nitely not limited to what most people would 
consider serious news. Courts rarely provide 
clear guidance regarding what constitutes news- 
worthy material and are generally reluctant 
to be the arbiters of what is socially meritori- 
ous and what is not. Stories with humorous or 
quirky content easily qualify as newsworthy if 


they cover an area of human interest. For ex- 


ample, a court held that the publication of an 
image of a topless woman in a mermaid costume 
at a “White Party” hosted by Sean Combs did 
not violate her right to publicity because the 
party was a matter of public interest. In general, 
newsworthiness can be evaluated by looking at 
several nonexclusive factors. One such factor 
is the timing of the publication. Depictions of 
current events are more likely to be considered 
newsworthy. For example, a photograph of a 
child in a Fourth of July parade that is published 
on the following day could be viewed differently 
if it were published four years later. However, 
timing tends to be a more important factor 
for mundane subjects than it is for significant 
events. For example, a photograph depicting 
the site where a plane crashed on a Fourth of 


July would be more significant than an image 


Animals do not have privacy rights and therefore 
the owner has no legal claim against someone pub- 
lishing an image of their animal so long as it does 
not imply an endorsement by the owner. 
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Courts tend to construe newsworthiness very 
broadly to encompass most areas of general human 
interest. The typical Fourth of July parade will not 
generate any major news stories, but photographs 
memorializing such events will generally be consid- 
ered newsworthy if they are not used in a way that 
directly promotes a commercial interest. 


of a child walking in a parade on that same day. 
The proximity of the event can also be a factor. 
A plane crashing on the Fourth of July in the 
area where the image is published will be more 
newsworthy than one depicting a similar plane 
crash in a distant country. In the final analysis, 
the degree of human interest in the matter is 
probably the most important factor. A plane 
crash on the Fourth of July is made more news- 
worthy if the crash involved a famous person 
or there was an aspect that appeals to emotions 
such as a particularly heroic rescue. 

Artistic Value. Whether an artistic usage is 
protected by constitutional right of freedom of 
expression is more difficult to assess. A key issue 
in such cases is whether the artist had a goal or 


artistic message apart from merely depicting the 
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celebrity for purely commercial purposes. Works 
that make social commentary or that depict a 
person in a nonrealistic style are more likely to 
be protected by the First Amendment. In the 
context of photographic prints, a realistic im- 
age of a celebrity is more likely be found to be 
unprotected if the court believes the dominant 
intent of the publisher was to capitalize on the 
celebrity status of that individual. 

Of course this leads into another issue that 
courts dislike having to address: whether a par- 
ticular photograph constitutes a sufficiently le- 
gitimate work of serious art to qualify for con- 
stitutional protection. Unfortunately, the courts 
have not been consistent in how they analyze 
this issue. For example, some courts have held 
that small print runs are generally indicative of 
fine art, whereas other have refused to draw a 
distinction between private art and art for the 
masses. Other courts have held that the depic- 
tion of artwork on commercial goods, such as 
coffee cups, strips the work of its constitutional 
protection, whereas other courts have held that 
the particular media on which the work is dis- 
played is irrelevant. In addition, some courts ap- 
pear to have taken the stature of the artist into 
account. For example, the California Supreme 
Court ruled in a case that an artist’s fairly literal 
rendering of the Three Stooges violated their 
right to publicity but implied that the silk-screen 
rendition of Marilyn Monroe by Andy Warhol 
would not. Given the current state of the law, 
the only certain aspect of right-to-publicity law 
in the context of art is that it is muddled and 
poses uncertain risks. 

Images in Advertising and Commercial Prod- 


ucts. The most common situation involving the 
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TOP—The line between a commercial use and news- 
worthy expression can sometimes be difficult to 
discern. The reproduction and sale of the cover of 
a newspaper’s “souvenir section” as a poster follow- 
ing the 1990 Super Bowl was held by the California 
courts to be a noncommercial use of Joe Montana’s 
likeness. BOTTOM—Liability for violating a person’s 
right to publicity can depend on many factors in- 
cluding the person depicted and the nature of the 
use. Mass marketing of unauthorized posters of El- 
vis Presley could get you into big trouble but pub- 
lishing a photograph of a church band in a book 
will not. 


right to publicity is the unauthorized use of an 
image of a person in an advertisement to pro- 
mote a product or enterprise. This is why adver- 
tisers usually require model releases when iden- 
tifiable people are portrayed in advertisements. 
The use of images on commercial products 
is another major area of concern and one that 
is often more difficult to assess from a legal per- 
spective. Keep in mind that liability generally 
depends on the nature of the use and not on the 
nature of the media. For example, distributing 
a poster that features the unauthorized photo- 
graph of a famous quarterback would likely vio- 
late his right to publicity if the purpose of the 
poster was to promote the goodwill of a com- 
pany or advertise its products. Likewise, selling 
the same poster as a conventional commercial 
product would likely be considered a violation. 
For example, the estate of the singer Elvis Pres- 
ley successfully sued a publisher who was selling 
posters of the singer with caption “In Loving 
Memory.” However, a California court ruled 
that a newspaper did not violate the right of 
publicity of former NFL quarterback Joe Mon- 
tana when it sold posters that reproduced the 


cover of its souvenir section following the 1990 


Super Bowl—despite the fact that the cover 


prominently depicted an artist’s drawing of the 
famous quarterback. The court’s reasoning was 
that the posters represented newsworthy events 


and that the newspaper had a constitutional 


PUBLISHING 127 


right to promote itself by reproducing its news 
stories. 

States differ in whether plaintiffs are required 
to prove that their identities had commercial 
value prior to the association with the advertise- 
ment or the product as a critical element of a 
claim for right to publicity. In some states, the 
failure to show prior fame or other measure of 
commercial value are grounds for dismissing a 
case. In other states, damages can be recovered 
for the mental anguish associated with the mis- 
appropriation and plaintiffs do not need to show 
that an economic injury was associated with the 
commercial exploitation. 

Publicity Given to Private Life. Under 
the tort of publicity given to private life, one 
can be held liable for widely publicizing the pri- 
vate affairs of a person that are not of legitimate 
concern to the public. “Publicity,” as the term 
is used in this tort, means the widespread dis- 
semination of information so that it will likely 
become public knowledge. Showing an intimate 
photograph of another person to a few people 
would not be considered publicity given to pri- 
vate life, although publishing it in a newspaper 


A photograph of a person that is less-than-flattering 
but otherwise does not disclose private aspects of 
their life will not be actionable under the tort of 
publicity given to public life. 
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or posting it on the Internet would be. The in- 
terests protected by this tort are limited to mat- 
ters that the subject would reasonably expect 
to be kept from public view and the tort does 
not protect against publicity given to matters 
of legitimate public concern. This means that 
persons who become newsworthy by assuming 
a prominent social role or becoming enmeshed 
in newsworthy events may lose their right to pri- 
vacy to the extent that their private affairs are 
relevant to legitimate news coverage. 

A key element of this tort is that the content 
must be of a type that would be highly offensive 
to a reasonable person if disclosed. In one case, 
two women were photographed by a friend 
while showering together on vacation. The pho- 
tographs were developed at a photo lab oper- 
ated by a large discount retailer where some of 
the prints were appropriated by the employees 
and circulated in the women’s community. Even 
though the women had given their friend per- 
mission to photograph them nude in the show- 
er, the retailer and the employees were liable for 
revealing the photographs to the public. How- 
ever, something that is merely embarrassing will 
not suffice if it is not the kind of conduct that 
most people would consider genuinely private. 
For example, the fact that a person considers a 
photograph to be unflattering would not suffice 
to establish that their rights have been violated. 
Likewise, the activity must be one that the sub- 
ject considers private. Publishing a photograph 
of the exterior of someone’s house and describ- 
ing it as “a bit weather-worn and unkempt” 
would not violate the owner’s privacy rights 
if the house were open to public view and the 


property was in need of some level of repairs. 


False Light. A person can commit a tort by 
deliberately depicting another person in a false 
way that would be highly objectionable to a rea- 
sonable person. To be actionable, the person 
must either know or recklessly disregard that 
the facts that are being represented or implied 
are probably false. A key element is that the de- 
fendant must know or seriously suspect that the 
representations are untrue or misleading. 

Because photographs usually record straight- 
forward depictions, this type of liability in cases 
involving photographs usually occurs in contexts 
where the photographs are used to illustrate text 
in a way that falsely and offensively depicts the 
persons appearing in the photographs. For ex- 
ample, assume that a newspaper editor instructs 
a photojournalist to go out and photograph 
teenage prostitutes to illustrate a forthcom- 
ing feature on teen prostitution. After driving 
around the community, the photographer sees 
and photographs a man stopping his car next to a 
street corner and picking up a racily-attired teen- 
ager. There is nothing unlawful about using the 
photograph to illustrate the feature article if the 
man is in fact picking up a prostitute, since this 
would be an accurate portrayal. However, if the 
man is picking up his daughter after a rehearsal 
for a high-school play, the newspaper and the 
photographer risk being liable because portray- 
ing them as engaged in prostitution would be 
false and highly offensive. Whether they would 
actually be found liable would depend on the 
reasonableness of the assumption that the girl 
was a prostitute. Among the factors a jury might 
consider are the location, time of day, and other 
circumstances connected to the photograph. If 


the photograph were taken on a street known 


for the solicitation of prostitutes, a jury might 
well find the assumption was reasonable. If the 
photograph was taken in front of a high school 
in a neighborhood with no history of prostitu- 
tion, the newspaper and photographer would be 
at serious risk of being held liable. 

Photographs can also portray somebody in a 
false light by falsely depicting them in a disrepu- 
table or highly objectionable activity. Altering a 
photograph, such as by placing a person’s head 
on an a nude body to imply that they posed 
nude, will constitute a tort when it falsely de- 
picts someone in an offensive or objectionable 
manner. Publishers can also be liable if they use 
someone’s likenesses to illustrate books or ar- 
ticles in a fictionalized and objectionable way. 
For example, broadcasting a videotape of a 
woman standing on a street in conjunction with 
narration about a potential treatment for herpes 
would create a valid false light claim if viewers 
inferred that the woman has herpes. 

States vary in the manner in which they apply 
the false light tort in situations where images are 
used. For example, some jurisdictions refuse to 
apply the false light tort when the photographs 
bear a real relationship to the written work they 
illustrate and the written work is not an adver- 
tisement in disguise. In one case, New York’s 
highest court held that a teenage girl did not 
have a cause of action when a magazine used 
photographs depicting her in distraught pos- 
es to illustrate a letter written by another girl 
seeking advice after getting drunk and having 
sex with three young men. In many states, the 
boundaries of the tort have not been well estab- 
lished by judicial opinions. Several states do not 


recognize the false light tort at all. Their rea- 
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States vary widely in how they treat the use of pho- 
tographs of generic subjects to illustrate text in- 
volving sensitive subject matter. A publisher could 
face liability if it cropped this photograph of a scene 
from a high school play and used it to illustrate an 
article about a disreputable activity to which the 
persons depicted had no connection. 


soning is that aggrieved persons should pursue 
remedies under the law of defamation. 

Courts generally have not held publish- 
ers liable for depicting incidental bystanders in 
scenes, even if viewers might infer something 
negative by their presence. For example, pub- 
lishing an image that incidentally shows an in- 
terpreter standing in an unemployment line 
while helping her client pick up a check would 
not incur lability if the photograph truthfully 
depicted her presence and the associated article 
was newsworthy. However, nonincidental uses 
can expose a publisher to liability when they im- 
plicitly depict a person in a false light. For ex- 
ample, publishing a photograph of an actor on 
the cover of a sexually explicit magazine would 
not by itself be grounds for liability because ac- 
tors do not have the right to control editorial 
uses of their images. However, if the headline 


on the cover suggests that nude images of the 


actor can be found inside the magazine, the 
publisher could be liable for placing the actor in 
a false light by implying that he poses nude for 


such magazines when he actually does not. 


DEFAMATION 


Defamation is the damaging of a person’s repu- 
tation by publishing a statement that was known 
or should have been known to be false. When 
used in the context of defamation law, “publi- 
cation” means that the statement was made to 
someone other than the subject of the state- 
ment. The torts of placing a person in a false 
light and defamation are closely related. The 
primary differences between them is that the 
latter addresses the damage to a person’s rep- 
utation whereas the former tort addresses the 
mental anguish caused by the false publication. 

Examples of Defamation. As is the case 
with false light, liability in most defamation cas- 
es arises from how the photographs are used in 
association with a published work. For example, 
a drug company was found liable for using a fic- 
titious biography and photograph of a woman 
in a brochure advertising an AIDS drug. The 
company’s brochure described the woman as 
an unmarried nineteen-year-old, and suggest- 
ed that she had contracted AIDS and herpes 
through sexual promiscuity. In fact she was a 
suburban housewife in her mid-30s who did not 
have herpes and had contracted HIV from her 
husband. The brochure did not use the wom- 
an’s real name, but she could be identified in 
the photograph. 

It is possible for a photograph to be defama- 
tory by itself. For example, a court ruled in a 


1930s case that a jockey could sue for defama- 
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tion after a photograph of him was published in 
which the girth on a saddle he was carrying cre- 
ated the impression that he was exposing a huge 
and deformed endowment. The court held that 
the image was defamatory because it depicted a 
man of stature and dignity as a fool. Although 
more recent defamation cases suggest that lit- 
eral depictions such as this one are not likely to 
be actionable, photographs that subject people 
to extreme ridicule by demeaning their charac- 
ter may still run the risk of exposing publishers 
and photographers to defamation claims. Need- 
less to say, the widespread availability of image 
editing software has increased the potential to 
create untruthful and defamatory photographs. 

Public Figures. In cases where the parties 
alleging defamation are public figures, they 
must prove that the defendants knew that the 
statements were false or were made with reckless 
disregard of their truth or falsity (7.e., with mal- 
ice). A person is considered to be a public fig- 
ure when their stature is such as to invite public 
scrutiny entirely apart from the scrutiny occa- 
sioned by a particular controversy. Celebrities 
and politicians certainly qualify as public figures, 
but people can become “involuntary public fig- 
ures” as the result of widespread publicity given 
to events such as high-notoriety crimes. Some- 
times a person can become a “limited public fig- 
ure” by engaging in actions that create publicity 
within a narrow field of interest. In such cases, 
they are required to prove malice if the defama- 
tory statement falls within the scope of the field 
of interest at issue. 

Exceptions to Liability. Because of the im- 
portance of information to society, there are 


exceptions to liability for defamation that are 


called privileges. One such privilege exempts 
anyone from liability for defamation for state- 
ments made in the course of a legislative or ju- 
dicial proceeding. For example, one is protected 
against liability for defamation with respect to 
images that are presented in court or at a leg- 
islative session as an exhibit. Another privilege 
protects good faith statements made by a per- 
son with a significant interest in the subject mat- 
ter, provided that such statements are not made 
with malice. For instance, a photographer who 
gives copies of photographs of a riot scene to 
the police would not have any legal responsibil- 
ity to innocent bystanders depicted in the im- 
ages, provided he did not intend to falsely rep- 


resent them as rioters. 


PHOTOGRAPHS OF PROPERTY 

As discussed above, privacy rights belong to 
persons. As a general rule, an owner’s right to 
privacy does not extend to their property. This 
means that there are rarely limitations with re- 


spect to publishing photographs of property, 


The right to publicity belongs to the person and 
does not extend to the person’s property. Even if an 
image of someone’s truck was used in an advertise- 
ment without the owner’s permission, it is unlikely 
that the owner could recover damages. 
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such as buildings, vehicles, or animals—unless 
there is a separate legal basis, such as copy- 
right protection. However, keep in mind that 
although the doctrine of the right to publicity 
does not directly apply to property, it is possible 
to violate a person’s right to publicity if a pho- 
tograph is published in a such a manner so as 
to make an attribution to that person. For ex- 
ample, using a photograph of the Trump Tower 
in an advertisement with a caption implying that 
developers of famous buildings use a certain 
product would likely violate Donald Trump’s 
right of publicity by implying he personally en- 
dorsed the product. 


LICENSING PHOTOGRAPHS 


The commercial media have a huge need for 
images, and despite the large number of pho- 
tographers that supply them, many buyers rou- 
tinely have difficulty finding images that meet 
their particular needs. This does not mean that 
photography is an easy business; it can be very 
competitive. Nonetheless, any photographer 
who is interested in professional photography 
on either a full- or part-time basis should real- 
ize that commercial-quality images are valuable 
intellectual property and understand that it is 
the creative talent that usually has the superior 
bargaining power when it comes to licensing 
images to publishers who are interested in us- 
ing them. Furthermore, it is worth noting that 
the photographers who are able to say no when 
prospective customers want images at cut-rate 
prices are also the ones who are able to sustain a 
comfortable standard of living. 

Assignment Photography. Photographs are 


licensed on either an assignment or a stock ba- 


sis. Assignment photography consists of being 
hired by a specific customer to photograph a 
specific subject. The general practice in assign- 
ment photography is that the photographer is 
compensated based on a day rate and the ex- 
penses incurred, retains the copyright to the im- 
ages, and is able to market them to other users 
after giving the customer the right of first publi- 
cation. 

Rights-Managed Stock Photography. Stock 
photography consists of licensing the use of ex- 
isting images to customers and is sold under 
either a “rights managed” or a “royalty free” 
model of compensation. Under the rights-man- 
aged approach, the license fee is based on the 
nature and length of the usage. For example, 
the license for an advertising use in a magazine 
with a circulation of 500,000 copies per issue 
will generally be priced higher than an editorial 
use in the same magazine—or for an advertis- 
ing use in a magazine with a significantly smaller 
circulation. 

The rights-managed approach is well-suited 
for images that involve specialized subject mat- 
ter, because the smaller number of potential 
publishers means that licensing such images is 
unlikely to bring an adequate economic return 
unless licensed at fees that reflect the nature of 
the usage. Another aspect of rights-managed li- 
censing is that the photographer retains more 
control over how the image is used. This can be 
important when gaining access to subject matter 
depends on the images not being used in ways 
that offend or disparage the persons or enti- 
ties who provide the access. For example, many 
celebrities and famous musicians will not work 


with photographers who allow their images to 
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be published in tabloids. By licensing images on 
a rights-managed basis, photographers can bet- 
ter ensure that their images are not published in 
undesirable media and thus protect their future 
access to such persons. 

Royalty-Free Stock Photography. Under 
the royalty-free approach, photographs are li- 
censed for a flat fee irrespective of the type of 
use or duration. This model tends to be oriented 
toward smaller publishers who need inexpensive 
generic-type images to illustrate publications 
such as newsletters, business cards, and websites. 
However, buyers for large media users are per- 
fectly willing to license images on a royalty-free 
basis when they are suited to a particular appli- 
cation. Being successful at licensing on a roy- 
alty-free basis generally requires a large library 
of images that have a broad appeal. Just about 
all royalty-free images are sold via a website or 
CD disc, which means that a photographer must 
set up a website or be able to distribute discs 
into commerce. One of the benefits of licensing 
on a royalty-free basis is that the photographer 
avoids having to determine a license fee for every 
prospective customer. The downside is that the 
photographer receives the same license fee irre- 


spective of the nature of the use. 


TERMS AND CONDITIONS 
FOR LICENSING 


Whether photographs are licensed on an assign- 
ment or stock basis, it is important to negoti- 
ate a legal agreement with the customer either 
before the images are created (in the case of as- 
signment photography) or before they are given 
to the customer in publishable form (in the case 


of stock photography). 


Communicating Your Terms and Condi- 
tions. The prevailing industry practice is that the 
legal aspects of a licensing deal are described in a 
document referred to as “terms and conditions.” 
Some photographers choose to include their 
terms and conditions in the form of a delivery 
memorandum that accompanies the images, oth- 
er provide them with the invoice. A problem with 
using delivery memoranda as the sole vehicle to 
express terms and conditions is that a contract to 
shoot an assignment may contain a clause that 
precludes either party from later claiming that 
there were contract terms in addition to those 
stated in the written agreement. Such “integra- 
tion” clauses can prevent the photographer from 
enforcing terms and conditions unless they are 
incorporated into or referenced by the contract. 
Providing the terms and conditions prior to de- 
livery or invoicing can prevent situations where a 
client raises a disagreement after receipt or pub- 
lication. For example, many photographers at- 
tach terms and conditions whenever they quote a 
price for a particular usage. 

Negotiating Terms and Conditions. 
Sometimes prospective licensees will try to ne- 
gotiate terms and conditions, or even insist that 
the licensing agreement will be governed by 
their standard terms and conditions. It is very 
important to be attentive to these issues because 
they can have enormous effects on your legal 
rights with regard to the license or even your 
continued ownership of the copyright. Many 
photographers make it a standard business 
practice not to accept client terms and condi- 
tions. Some are willing to negotiate reasonable 
changes that reflect a client’s particular needs 


when such changes are reasonably reflected by 
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the license fee. For example, a buyer who wants 
exclusive use of an image should expect to pay 
significantly more than a buyer who does not 
require exclusivity. However, a photographer 
should never grant exclusive use merely because 
a prospective licensee wants or demands it. 
Protecting Your Copyright. In many cases, 
the terms and conditions proposed by buyers 
are drafted by attorneys whose objective is to 
see that their clients maximize their legal rights 
irrespective of whether such rights are actual- 
ly necessary or whether they are commercially 
reasonable. For example, one large advertising 
agency uses the following provision in its terms 


and conditions: 


Unless otherwise specifically set forth 
above, Supplier hereby sells, transfers, and 
assigns to Buyer sole ownership rights, 
including the copyright in the Material. 

If for any reason the Company has pur- 
chased less than full rights to the Materi- 
als, it is agreed that no portion of the Ma- 
terial may be sold, transferred, or licensed 
for use on behalf of any product or service 


competitive to Client. 


The effect of this provision is that, unless spe- 
cifically stated otherwise, the photographer has 
transferred the entire copyright to the buyer. 
This means that the agency would obtain the 
right to license the image to other users and 
prevent the photographer from using or licens- 
ing the image. Even if the photographer estab- 
lishes elsewhere in the licensing documents that 
the copyright has not been transferred, he has 


agreed to limit his licensing activities for that 


image. This kind of provision is clearly unrea- 
sonable and should almost always be stricken. 

Another trick used by some photo buyers is 
to insert text into a purchase order or similar 
document that asserts that the images are works 
for hire or have been assigned to the buyer. This 
kind of provision can have enormous repercus- 
sions from a copyright perspective because if the 
work is made for hire, then the party employing 
the photographer or ordering the work is the 
owner of the copyright and the only party who 
can register the work. 

Some licensees use a highly unethical prac- 
tice of placing a statement on the back of the 
payment check stating that endorsing the check 
constitutes acceptance of their terms and condi- 
tions. Court cases have not indicated whether 
such a practice is legally binding, but some pho- 
tographers have made it their practice to cross 
out the offending language and initial it, with- 
out subsequent objections from the licensee. 
Another possible way to address questionable 
attempts by a photo buyer to surreptitiously 
grab rights after a deal has been negotiated is 
to place a rescission provision in your terms and 
conditions. Such a provision would basically 
nullify the license if the attempt was made and 
render any subsequent usage into copyright in- 


fringement. A provision of this type might read: 


Any attempt by the licensee to circumvent 
or diminish the rights of the owner in the 
copyright of the proffered image subse- 
quent to the execution of this agreement 
may be treated by owner as a termination 
of this license in which case licensor shall 


cease all usage subsequent to the attempt. 
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Such a provision is a heavy-handed approach 
to this problem and might offend some buyers. 
A termination might also require that you forgo 
or return any payment of a licensing fee. How- 
ever, if the buyer went forward with the publica- 
tion, the provision could provide the photogra- 
pher with a great deal of negotiating leverage, 
provided that the images have been registered 
with the U.S. Copyright Office and thus can be 
effectively enforced under copyright law. 

Irrespective of your approach to handling 
unreasonable conditions proffered by prospec- 
tive licensees, it is important to review purchase 
orders and like documents for boilerplate terms 
that may adversely affect your end of a licens- 
ing deal. When you find such terms, it is equally 
important that you register your objections with 
the prospective licensee. One way to do this is 
to cross out the offending text, initial it, and 
return it by facsimile or e-mail attachment. An- 
other way is to require that the client sign or 
initial a line on your terms and conditions indi- 
cating acceptance. The specific means available 
to note an objection are quite open provided 
that they clearly express your rejection of the 
proffered conditions and are in writing. 

Factors to Address in Your Terms and 
Conditions. Terms and conditions do not need 
to be inordinately long or drafted in obtuse le- 
gal prose, but they should be comprehensive 
enough to describe the basic legal expectations 
associated with a license. In other words, terms 
and conditions should make it clear how the im- 
ages may be used and set forth the consequenc- 
es of misuse. Although there are many nuances 
that can be suitably addressed by terms and con- 


ditions, the major ones that should be covered 


are the grant of rights, the payment schedule, 
unauthorized use, return of images, lost images, 
and use in violation of law. 

The Grant of Rights Clause. The grant of 
rights clause works in conjunction with the de- 
scription of the image and the specific usage to 
address the major issues regarding the scope of 
the license to the licensee. It is important to de- 
scribe accurately the image being licensed in the 
quotation or invoice document as well as the in- 
tended usage. Many photographers describe the 
image with text that summarizes the content of 
the image, but printing a thumbnail image is a 
better approach. The usage should describe the 
nature, magnitude, and duration of the use. For 
example, a license to use an image in a magazine 
advertisement might describe the use as “one- 
half page, 1- to 4-million print run, four inser- 
tions.” The grant of rights clause should address 
whether the rights provided to the licensee are 
nonexclusive and nontransferable, as is normally 
the case. It should also clearly state the licensee 
agrees to limit its use to the ones specified in the 


invoice. 


A FAIRLY COMMON PRACTICE 
IS TO PAY AFTER THE 
PUBLICATION DATE .. . 


Time of Payment. The time of payment is im- 
portant to address because many publishers are 
notorious for being lax when it comes to mak- 
ing payments. A fairly common practice is to 
pay after the publication date and this issue can 
be a deal killer for some small publications if the 


photographer insists on prior payment. On the 
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other hand, most publications are able to pay 
prior to the usage, if sometimes grudgingly, and 
it is not unreasonable to require payment before 
publication. Furthermore, the kinds of publica- 
tions that refuse to budge on time of payment 
tend to be problematic in other areas, such as 


attribution and payment amounts. 


IT IS NOT UNREASONABLE 
TO REQUIRE PAYMENT BEFORE 
PUBLICATION. 


Prohibiting Self-Billing. Your terms and con- 
ditions should make it clear that you do not per- 
mit self-billing by clients who send notices when 
they engage in uses beyond those stated in the 
grant of rights and request that you bill them. 
The problem with such a practice is that if the 
licensee fails to process the notice, you will not 
get paid. Similarly, if the client does not process 
its notices diligently, you will not be paid in a 
reasonably timely manner. This practice can also 
lead to the unpleasant situation where the client 
engages in a certain use with an erroneous un- 
derstanding of how much it is worth. This issue 
can be suitably addressed by making it clear that 
the license is granted only after the fee has been 
agreed on and fully paid. 

Unauthorized Use Clause. One of the risks 
in licensing images on a rights-managed basis 
is that licensees will extend their use beyond 
the term of the license or to non-licensed uses. 
Considering the prevalence of unauthorized us- 
age, the unauthorized use clause is very impor- 
tant and deserves a lot of contemplation on the 


part of the photographer because it will affect 


the manner in which he or she can obtain com- 
pensation from clients who fail to keep their us- 
age within the confines of the license. 

Generally speaking, a use that extends out- 
side the scope of the license will constitute copy- 
right infringement. If the terms and conditions 
are properly drafted, unauthorized use can also 
constitute a breach of contract. The distinction 
between copyright and contract law is impor- 
tant because the remedies and the procedural 
aspects of prosecuting a claim are different. For 
example, copyright infringement cases must al- 
ways be filed in federal court and most breach of 
contract cases must be filed in state courts. Be- 
cause federal courts do not have a small claims 
alternative, it can be unwieldy for addressing 
matters that involve relatively small damages. 

Under a contract theory, you can only recov- 
er the actual damages unless there is a liquidated 
damages provision in the terms and conditions. 
Under copyright law, you can recover statutory 
damages if the images were timely registered 
with the U.S. Copyright Office, which means 
that you do not have to show what your actual 
damages were. 

Liguidated Damages Provision. It is common 
for terms and conditions to contain a liquidated 
damages provision that charges for unauthor- 
ized uses by multiplying the normal fee for such 
uses by a predefined multiplier factor. From the 
legal perspective, liquidated damages provisions 
are intended to save the parties the burden and 
expense of having to prove or disprove the actual 
damage incurred by the photographer. Because 
common law prohibits the use of contracts to 
impose penalties on parties who breach them, 


it is important that the unauthorized use clause 
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reflect a reasonable measure of the presumed 
damages and not constitute a penalty. Courts 
handle liquidated damages issues in different 
ways depending on the jurisdiction, but a com- 
mon rule is that for a liquidated damages provi- 
sion to be upheld as valid, the actual damages 
must be difficult to determine and the stipulated 
amount must not be plainly disproportionate to 
the possible loss. Unless the provision satisfies 
both requirements, courts will not enforce them 
on the grounds that the provision constitutes a 
penalty. 

In the past, a multiplier of three times the 
normal price was customary among photogra- 
phers and agencies who licensed images. Fol- 
lowing the advent of the Internet, along with 
the greatly enhanced potential for unauthorized 
use, many agencies now use multipliers that 
range up to ten times the normal price. Exam- 
ples of multipliers used by large stock agencies 
are Getty Images’ factor of five times the nor- 
mal price and Corbis’s factor of ten times the 
normal use. However, there is very little case 
law that addresses the issue of what constitutes 
an enforceable multiplier and there is no assur- 
ance that a court would necessarily uphold these 
multipliers. 

Photographers who license their images 
should give considerable thought to how they 
want to structure a liquidated damages provi- 
sion. One approach is to make the failure to pay 
the liquidated damages a precondition to filing a 
copyright claim. In other words, a licensee who 
uses an image outside the scope of the license 
will be given a specified number of days follow- 
ing the invoice to pay the liquidated damages. 
If the licensee fails to pay, the photographer 


may then treat the matter as one of copyright 
infringement and pursue the remedies provided 
under the copyright statutes. 

Another approach is to keep the entire claim 
contractual in which the photographer’s rem- 
edy will be to sue for the liquidated damages 
on a contract theory. Breach of contract claims 
can be filed in state courts, which can be sig- 
nificantly less expensive than filing in federal 
courts, especially for smaller claims. However, 
breach of contract claims in cases involving liq- 


uidated damages are often contested over the 


A GOOD WAY TO REDUCE 
UNAUTHORIZED USE PROBLEMS 


A fairly frequent occurrence is to have a cus- 
tomer extend their use of an image beyond 
the licensed period. One suggestion that the 
wife of a stock photographer came up with 
to reduce this problem is to maintain a tickler 
file that notes forthcoming expiration dates. 
When a date approaches, the photographer 
sends the customer a postcard or letter not- 
ing that the license is about to expire and of- 
fering to renew the license if the customer 
pays before the expiration date. This practice 
should benefit the photographer’s business 
standing by alerting customers to a potential 
problem area and providing an opportunity 
to generate additional income should they 
decide to extend or renew a license. In the 
event that the customer fails to renew, but 
continues to use the image past the expira- 


tion date, sending out such letters will also 


strengthen the photographer’s case, because 
the postcard will tend to establish that the 
copyright was infringed willfully instead of 
inadvertently. 
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issue of what constitutes a reasonable “normal 
price” for the unauthorized use and whether the 
liquidated damages might constitute an unen- 
forceable penalty. In some cases, the liquidated 
damages approach would enable a better recov- 
ery for individual images than a copyright in- 
fringement approach because the photographer 
will not be limited to the maximum award for 
statutory damages of $30,000 per work. This 
cap could pose a problem in cases where a single 
image is infringed by several kinds of unauthor- 
ized uses; under a statutory damages approach- 
es, the damages are assessed by the number of 


works and not the number of uses. 


IN SOME CASES, THE LIQUIDATED 
DAMAGES APPROACH WOULD 
ENABLE A BETTER RECOVERY ... 


Likewise, a breach of contract approach 
avoids the problem of not being able to recover 
attorney fees if the images were not timely regis- 
tered with the U.S. Copyright Office, provided 
that your terms and conditions has a provision 
that the prevailing party is entitled to recover 
attorney fees. However, the copyright approach 
to obtaining a remedy offers the advantages of 
injunctive relief and a well-developed body of 
case law involving photographs. 

Return of Images and Lost Images Clauses. 
The clauses for return of images and lost images 
address the issue of having clients return images 
within a reasonable amount of time. This issue is 
far more important for photographers who pro- 
vide images in the physical form of transparen- 


cies and prints than it is for those who provide 


digital files. If you transact business by provid- 
ing licensees with the sole copy of an image, it is 
important that the terms and conditions require 
that the image be returned within a reasonable 
period such as ninety days of receipt by the li- 
censee or by the first publication date. Other- 
wise, you will likely encounter licensees who 
hang onto images for several months or even 
longer. Keep in mind that the longer a client 
retains an image, the less likely that the image 
will be returned. Many photographers like to 
specify that a holding fee applies for images that 
are not timely returned. For photographers who 
transact business digitally, it is a good practice to 
require the licensee to return any digital media 
and to destroy their copies of files after use. In 
the event a licensee misplaces, loses, or damages 
an image that exists in a physical form, the terms 
and conditions should require the payment of 
liquidated damages. A commonly-used amount 
for liquidated damages is $2000 per image. 

Use in Violation of Law. Because the photog- 
rapher should not be responsible for the legal 
consequences of how a publisher decides to use 
an image, the terms and conditions should state 
that the licensee agrees not to use the images in 
ways that violate the law or the rights of individ- 
uals. This provision should also require that the 
licensee indemnify the photographer against any 
claims, including attorney fees, that arise from 
licensee’s use of the images. 

Dispute Resolution Clause. Another impor- 
tant area that many terms and conditions do not 
adequately address is how disputes will be re- 
solved. If the terms and conditions do not spec- 
ify this, then a party will have to file a lawsuit in 


the appropriate court in the event a dispute aris- 
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es that cannot be resolved without legal action. 
In most licensing deals, the photographer is the 
person most likely to be the aggrieved party if 
a dispute arises. This is because it is relatively 
straightforward for the photographer to provide 
the requested images and thus satisfy his or her 
obligations under the agreement. It is typically 
the publisher who fails to pay timely (or at all), 
exceeds the usage specified in the agreement, or 
fails to return the image or media. Therefore, 
the photographer should consider inserting a 
dispute resolution clause that makes the agree- 
ment enforceable from a practical point of view. 
For example, it may be uneconomical for a 
photographer in California to sue a publisher in 
New York over a $3500 licensing deal because 
the legal and travel costs would likely exceed 
the damages to be recovered. Enforcing such a 
claim in small claims court in California would 
likely work for the photographer, except that 
the publisher might contest that the court has 
jurisdiction and possibly get the case dismissed. 
One way around this problem would be to spec- 
ify in the terms and conditions that claims under 
$5000 will be addressed in small claims court in 
the county where the photographer is located. 
Of course, dispute resolution clauses may 
specify almost any means of resolution that the 
parties will agree to. Arbitration, where the par- 
ties agree to have the matter decided by a neu- 
tral person outside of court, is a common op- 
tion. However, keep in mind that arbitrator fees 
can sometimes be substantial. There is no single 
dispute resolution clause that works for all pho- 
tographers. What is important is that the pho- 
tographer give consideration to the most likely 


disputes that may be encountered and select a 


dispute resolution method that works best for 
those kinds of disputes considering the issues 
and money involved. 

Other Clauses. There are other provisions 
that may be worthwhile to address in your terms 
and conditions. Examples include attorney fees, 
attribution (such as credit lines), copyright no- 


tice, and copies of tear sheets. 


A BARE-BONES VERSION OF 
TERMS AND CONDITIONS 


Many photographers use terms and conditions 
that are provided in standard forms available 
from several sources. These forms do not always 
conform well to the nature of a photographer’s 
business and should be used with caution. 

The terms and conditions set forth below are 
very generic and cover some of the basic issues 
that should be addressed when licensing rights 
to use photographs. These terms assume that 
the scope of the usage is set forth in an attached 
document. 

Photographers who derive a_ significant 
amount of income from licensing should con- 
sider having an attorney review their terms and 
conditions and modify them according to the 
photographer’s business needs and preferences. 
Some additional provisions that you may want 
to add to terms and conditions include clauses 
that address credit lines, tear sheets, and dispute 


resolution. 


1. Photographer agrees to license the 
use of the image described in the attach- 
ment upon Client’s written acknowledg- 
ment of the scope and duration of the 


license and these terms and conditions. 
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The license is nonexclusive and nontrans- 
ferable to third parties. Photographer 
retains ownership of image and reserves all 
rights not explicitly licensed. 

2. Payment of the licensing fee is re- 
quired before publication or other exercise 
of the license. 

3. If the image is provided in the form 
of physical media, Client is responsible to 
ensure that the image is not lost or dam- 
aged, and agrees to return the media in 
its original condition within 30 days of 
receipt or the first publication date, unless 
another period is stated in writing. The 
parties agree that the reasonable value for 
loss or damage of each image as liquidated 
damages is $2000 per image and that com- 
pensation shall be rendered on that basis. 

4. If the image is provided in the form 
of digital files, Client agrees to destroy 
such files at the end of the license period. 
Files delivered in the form of digital media 
such as CDs must be returned in their 
original condition within thirty days of 
receipt. 

5. A holding fee of $5.50 per item per 
day shall be paid for all images and digital 
media that are not returned before the ap- 


propriate due date. 


[Three options are presented for Unauthor- 
ized Use, the photographer should select 
only one for inclusion in the terms and 


conditions | 


Option 1: Breach treated as copyright in- 


fringement 


6. Unauthorized Usage: In the event 
Client uses the image outside the scope of 
this license, Photographer agrees to forego 
the right to pursue remedies for copyright 
infringement provided Client purchases a 
retroactive license equal to five times the 
normal fees associated with the unauthor- 
ized use within 30 days of mailing of such 


invoice. 


Option 2: Breach treated as breach of 
contract 

6. Unauthorized Usage: In the event 
Client uses the image outside the scope 
of this license, Photographer will calculate 
the normal fee associated with the excess 
usage by relying in good faith on the 
information known to Photographer after 
seeking input from Client regarding the 
scope of excess uses. Because it is difficult 
to quantify the damage incurred by excess 
use, the parties agree that liquidated dam- 
ages in an amount equal to five times the 
normal fee for the excess usage is an ap- 


propriate measure of liquidated damages. 


Option 3: Breach treated as infringement or 
breach 

6. Unauthorized Usage: In the event 
Client uses the image outside the scope of 
this license, Photographer agrees to forego 
the right to pursue remedies for copyright 
infringement provided Client purchases a 
retroactive license equal to five times the 
normal fees associated with the excess use 
within 30 days of mailing of an invoice. If 


Client fails to make payment within that 
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time period, Photographer shall have the 
right to sue for compensation for copy- 
right infringement or breach of contract, 


at Photographer’s discretion. 


7. Client agrees not to use images in 
violation of law or the rights of third par- 
ties including their rights to privacy and 
publicity. Photographer has not provided 
model releases or other forms of subject- 
matter permission associated with any 
of the licensed images unless specifically 
stated above. Client further agrees to in- 
demnify and hold Photographer harmless 
against any and all liabilities, claims, and 
expenses, including reasonable attorney 
fees, arising from Client’s use of Photog- 


rapher’s work. 


WORKING WITH STOCK AGENCIES 


Many photographers prefer to license their work 
through stock agencies because it removes them 
from the daily routine of administering the busi- 
ness and sometimes gives them access to par- 
ticular markets. The downside to working with 
agencies is that the photographer must share the 
revenues with the agency and is somewhat at the 
mercy of the agency’s honesty and promotional 
efforts. 

Stock Agency Agreements. The basic pur- 
pose of stock agency agreements is to set forth 
the business relationship between the agency 
and the photographer. Although the general 
practice is to divide the revenues equally be- 
tween the parties, agencies vary widely in how 
they treat issues such as licensing authority, 


exclusivity, payment schedules, charge backs, 


return of images, and enforcement for lost im- 
ages or copyright infringement. Most agencies 
do not abuse their licensing authority, but it is 
nonetheless important that the agency agree- 
ment spell out what the agency is entitled to do 
with your images. 

Buy-Out and Exclusive- Use Licensing. A criti- 
cal issue for most photographers is whether the 
agency is authorized to license images on a buy- 
out or exclusive-use basis. Under a buy-out, 
the agency basically sells your copyright to the 
buyer and you are precluded from using that 
image again. Licensing the exclusive use of an 
image is almost as egregious because the image 
cannot be licensed to other licensees during the 
term of the exclusivity. Of course, there may 
be times when the remuneration offered for a 
buy-out or exclusive license will make the deal 
attractive. However, it is in the photographer’s 
interest that the agreement require his or her 
prior consent before the agency licenses an im- 
age under those conditions. Some agencies use 
agreements that have consent clauses but qualify 
them with text stating that the consent cannot 
be withheld unreasonably. Such clauses can be 
problematic when the agency and photographer 
have different opinions on whether a particular 
licensing offer is reasonable. 

Exclusivity of Representation. Exclusivity 
with regard to representation is an important 
issue to consider because it affects the extent 
to which you can license your images. The best 
form of exclusivity for the photographer is none 
at all. In other words, the photographer is free 
to market images on their own, work with other 
agencies, and place identical images with other 


agencies. At the other extreme is complete ex- 
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clusivity, where the photographer is required to 
have all their work represented solely by that 
agency. In such cases, the photographer is le- 
gally required to share licensing revenues even 
when the photographer places an image with a 
licensee without the involvement of the agency. 
There are agencies that work at both extremes, 
so it is important to understand the restrictions 
that exclusivity can place on your business. Keep 
in mind that exclusivity can be a serious prob- 
lem if for some reason the agency fails to market 
your images effectively or engages in miscon- 
duct, such as delaying payments. 

Timely Payment. Timely payment can be a 
major issue when working with an agency and 
it is best if the agency agreement reflects when 
and how you are paid. A common practice is 
for agencies to pay the photographer’s share 
within a month of receiving payment from the 
licensee. Some agencies prefer to pay on a quar- 
terly basis. Furthermore, it is not unheard of for 
agencies to stall on paying their contributors 
when they run into cash-flow problems. In ef- 
fect, this constitutes using photographers as in- 
voluntary banks from whom the agency obtains 
interest-free loans. One benefit to having a pay- 
ment schedule clause is that breaches are easy 
to determine and thus become a more readily 
enforceable grounds to terminate a contract in 
the event of sustained nonpayment. 

Fees. Some agencies charge photographers 
for certain services, such as inclusion of images 
into printed catalogs, duplicating transparen- 
cies, and writing the checks used to pay the 
photographer. Some kinds of charges may ap- 
pear superficially small but can become signifi- 


cant when accumulated over time. For example, 


a monthly storage fee of 10¢ per image will 
amount to a annual charge of $1200 if you have 
placed 1000 images with the agency. Whether 
such charges are tolerable depends in part on 
the net revenues earned by the photographer. 
Nonetheless, it is important that the agency 


agreement address any such charges. 


TIMELY PAYMENT CAN BEA 
MAJOR ISSUE WHEN WORKING 
WITH AN AGENCY ... 


Return of Images. Stock agencies can be no- 
toriously slow when it comes to returning im- 
ages at the request of the photographer. This 
is not a major issue when the images are digital 
copies, but a delay of two years or more follow- 
ing termination of an agency relationship can 
entail forgoing a lot of income when the images 
are in a physical form, such as transparencies. 
A clause that specifies the period in which im- 
ages are supposed to be returned is particularly 
beneficial in a situation where the ownership of 
an agency changes hands or in the event that 
the agency declares bankruptcy. Such a clause 
will not only establish that the duty of the new 
owner, trustee, or receiver is to return the im- 
ages within a set period of time, it also provides 
a factual basis for determining what constitutes 
the period for which the agency or its successors 
should beheld liable for the photographer’s lost 
income from being unable to use the image. 

Enforcement and Recoveries. Enforcement 
is a major issue that should be addressed in an 
agreement because diligence, costs, and recov- 


ery become substantial concerns in the event 
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that an image is lost, destroyed, or infringed by 
a customer of the agency. The standard agree- 
ments used by agencies often fail to address this 
issue. In addition, many agreements address 
only the issue of lost images and are silent as 
to how copyright infringement or unauthorized 
use will be handled. Many photographers like 
the idea of the agency handling enforcement 
matters because it frees them from the effort 
and stress of having to do so. However, many 
photographers have been dissatisfied after grant- 
ing agencies control over these matters and then 
standing by while an agency ignores or slothfully 
pursues a matter. Agencies vary significantly in 
the zealousness of their enforcement and it can 
be extremely frustrating to suffer a major loss 
or infringement and have the agency decline to 
pursue the matter. By retaining control, or set- 
ting up a mechanism where the photographer 
obtains the right to pursue enforcement if the 
agency fails to act within a reasonable amount 
of time, the photographer can take charge of en- 
forcement matters and ensure they are handled 
to his or her satisfaction. 

The agency agreement should also specify 
how the costs of enforcement and recoveries 
shall be shared. Typically they are split equal- 
ly, but this may seem unfair to photographers 
when the agency uses in-house staff to obtain 
the recovery and bills this to the photographer 
as a cost. Another issue is whether the agency 
retains the sole discretion to settle an enforce- 
ment issue. If so, the photographer will have no 


say even if the agency chooses to settle a mat- 


ter for much less than its reasonable value. This 
can be a problem for a photographer when the 
agency is more interested in appeasing a major 
customer than in seeing that an individual pho- 


tographer is fairly compensated. 


AGENCIES VARY SIGNIFICANTLY 
IN THE ZEALOUSNESS 
OF THEIR ENFORCEMENT ... 


Fiduciary Duty. While an agency’s ability 
to succeed often depends in part on maintain- 
ing the graces of its major customers, agencies 
cannot legally put a customer’s interests above 
those of the photographer, irrespective of temp- 
tations to do so. Even though some agencies 
treat photographers as if they were unimport- 
ant, stock agencies are fiduciaries and thus owe 
a duty of loyalty and good faith to their photog- 
raphers. Should an agency act in a way that in- 
terferes with the photographer’s best interests, 
it may be liable for breach of the fiduciary duty. 
For example, the agency’s duty in negotiating 
a license agreement will normally be to get the 
best deal possible without unduly alienating the 
customer. Should an agency cross the line in or- 
der to ingratiate themselves with a customer by 
giving them a better deal at the expense of the 
photographer, the agency would be liable to the 
photographer. Fortunately, this is rare and most 
agencies have good reputations for advocating 


the interests of their photographers. 
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8. FORMULATING YOUR ETHICS 


P hotographs can powerfully portray sub- 


ject matter. Therefore, the taking and 
publication of photographs necessarily presents 
ethical issues. One reason behind the power of 
photographs is that they allow a broader audi- 
ence to witness a scene than the people who 
were actually there. This can be used to good 
effect, such as showing the beauty of a scene 
that many people would otherwise never see, or 
to bad effect by increasing the suffering or hu- 
miliation of people depicted in situations that 
are embarrassing, painful, or private. The tem- 
poral aspects of photographs also make them a 
powerful means of communication because they 
record things that would otherwise be forgot- 
ten. This can be good when it preserves history 
and bad when it reminds people of things they 
would rather not remember. 

We live in a complex society where photo- 
graphs can have good and bad effects simulta- 
neously. A photograph that causes some view- 
ers pain can, at the same time, cause people to 
change their conduct for the better. Because 
photographs can affect individuals and even so- 
cieties, photographers need to be aware of the 


ethical issues associated with taking photographs. 


Whether a photograph will be morally good 
or bad largely depends on how you balance the 
ethical considerations associated with taking a 
photograph. Furthermore, opinions vary widely 
about when it is ethically appropriate to take a 
photograph. Likewise, a decision on whether to 
publish a photograph has ethical implications. 
The intent of this chapter is not to dictate rigid 
ethical standards but rather to encourage pho- 
tographers to understand the issues so they can 
make reasoned decisions regarding their ethics. 
The personal choices regarding material and the 
manner of execution not only reflect how a pho- 
tographer sees the world, they also reflect how 


the photographer is viewed as an ethical person. 


ARTICULATING YOUR 

ETHICAL CODE 

Most people consider themselves ethical, al- 
though many have never tangibly defined what 
their ethics are. The problem with not defining 
your personal ethical code is that an unarticu- 
lated ethical philosophy often amounts to no 
ethics at all. Articulating your ethical code is 
not only essential to handling ethical issues ef- 


fectively, it can also help define your sense of 
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vision with regard to what you record and how 
you record it. 

The Purpose of Your Photography. A 
good starting point is to ask yourself about the 
purpose of your photography. Is it to document 
the world that you see or to express some inner 
vision? Is it done solely for private expression or 
to show others what you feel they need to see? 
What kind of satisfaction do you seek from mak- 
ing images and what aspects make them succeed 
in this regard? These questions are important 
because the answers will provide a foundation 
for making decisions that reflect your personal 
ethics. 

Level of Personal Control. Another issue 
to consider is what level of personal control you 
need to have over taking photographs and who 
makes the moral decisions. If you were a com- 
mercial photographer, would you make an im- 
age that could emotionally harm or severely em- 
barrass a child to satisfy a parent’s request? As 
a photojournalist, would you photograph the 
unintentionally exposed bust of a mother bend- 
ing over while serving food at a school picnic 
to satisfy an editor who thinks using the image 
as a humor piece would sell more newspapers? 
While insisting on complete control over subject 
matter would be unrealistic and even disrespect- 
ful to customers, friends, and family, photogra- 
phers should understand they are not absolved 
of moral responsibility by letting other people 
make decisions for them. 

What Makes You Stand Out. Another is- 
sue to consider is what makes your photography 
stand apart from that of other photographers. 
Are there particular things that you strive to ac- 


complish? Do you attempt to make scenes look 


Having a purpose to your photography, such as doc- 
umenting community events, can help you evaluate 
your personal ethics. 


better, the same, or worse than what you per- 
ceive them to be? The art of photography can 
and does encompass many viewpoints. While no 
single viewpoint is inherently better than anoth- 
er, personal awareness of how you try to portray 
things can provide insight into what ethical con- 
siderations may be important to you. 

Define Your Limits. Ethics necessarily in- 
volve choices and choices means setting limits. 
What are the boundaries to your photography? 
Are there subjects you will not photograph? 
Some photographers express their compas- 
sion by not photographing private suffering 
or intentionally making unflattering images of 
people. Other photographers, such as the Farm 
Security Administration photographers, who 
documented the Great Depression during the 
1930s, acted on their compassion by doing just 
that. Determining what limits to set depends 
largely on the purpose of your photography and 
the effect you want to have on your viewers. 

How You Want to Be Perceived. Another 
issue to consider is how you want to be per- 
ceived by others. Most people need at least some 


degree of acceptance from others and should 
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consider this when taking photographs. For in- 
stance, do you want people to think of you as 
kind, adventurous, or insightful? Do you care if 
you are perceived as insensitive, exploitative, or 
ghoulish? Your photography will necessarily be 
an expression of your character, so you should 
be conscious about what your images commu- 
nicate about you. 

Having formulated your ethical philosophy, 
it is important to execute it when you are tak- 
ing photographs. One way to do this is to train 
yourself to ask why you want to take a particular 
photograph before doing so. Is the attraction 
merely because the subject is unusual or some- 
how exciting? How will you feel about yourself 
after you take the photograph? Would you be 
proud or ashamed to show the image to oth- 
ers and to what kind of people? Would you be 
embarrassed if others found out you took such 
photographs? Contemplating what you are try- 
ing to achieve reflects personal maturity and 
can strengthen your images. Understanding the 
purpose in recording an image can also give a 
photographer useful insight into how to record 
it. It also can facilitate a fresh viewpoint to pho- 
tographing subjects that would otherwise be 


depicted as cliches. 


ETHICAL ISSUES ASSOCIATED WITH 
CANDID PHOTOGRAPHY 

The ethical propriety of capturing images of 
people in their unguarded moments depends 
on the circumstances. The key issues associ- 
ated are the degree of respect that should be 
given to the subjects and the purpose in taking 
the photograph. Irrespective of purpose, pho- 


tographers need to be aware that some people 
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are uncomfortable about being photographed 
without their knowledge and factor in this issue 
when formulating their ethical code. However, 
the fact that people may object to being pho- 
tographed does not make candid photography 
unethical. Not only do photographers have a le- 
gal right to photograph most subjects in public 
view, most people do not have strong feelings 
about being photographed as long as their per- 
sonal space is not invaded. 

How photographers deal with the prospect 
of candidly photographing those people who 
prefer not to be photographed is a personal de- 
cision. Some photographers feel strongly that 
people should not be photographed without 
their consent. Other photographers feel just as 
strongly that no one has the right to control 
what they photograph in a publicly accessible 
place. From a practical perspective, it is often 
impossible to obtain consent from everyone 


who will appear in an image and in some cases 


Although some photographers debate the ethics 
of candid photography, the infeasibility of getting 
permission from people in scenes makes candid de- 
pictions essential for recording scenes that reflect 
everyday activities. 


a rigid requirement for consent may prevent 
photographers from making images that reflect 
certain truths. 

Another issue associated with candid pho- 
tography is how subjects are portrayed. One 
factor that distinguishes candid photography 
from forms such as portrait photography is the 
degree of vulnerability to which the subject may 
be portrayed in a demeaning or unflattering way. 
While opinions differ regarding the boundaries 
of appropriate conduct, every photographer 
should contemplate this issue and decide on 
their personal ethic. Some photographers main- 
tain that the most flattering photographs por- 
tray people as they really are; others feel that the 
probable opinion of their subjects is what merits 
consideration. While photographers need not 
refrain from potentially unflattering shots, they 
should ask themselves why they want to take 
them. Sadly, the practice of taking unflattering 
photographs is often used for unfair and abusive 
purposes. Examples of these kinds of photo- 
graphs appear with some regularity in the news 
media where disfavored politicians and celebri- 
ties are shown in ways that accentuate features 
such as crooked teeth or disheveled grooming. 

Another factor to consider is how to balance 
the photographer’s right to take photographs in 
public places against a subject’s ability to con- 
trol how he or she acts and appears in public. 
A person who engages in voluntary conduct or 
dresses in a suggestive manner has less moral au- 
thority to object to being photographed than 
someone who has no control over their situa- 
tion. While it was generally acceptable to pho- 
tograph Ms. Graham while she was attending 
the Cullman County Fair (see chapter 3), it was 


unkind to photograph her when the air jet blew 
her dress above her waist and then publish the 
image in the local newspaper. 

Although respect for subjects should be the 
norm for most photography, there are times 
when it is per se ethical to take demeaning or 
unflattering photographs. Many important 
photographs involve situations where violence 
or immoral behavior make it impossible to 
show everyone in a positive light. For instance, 
photographers who covered civil rights rallies 
during the 1960s had no ethical obligation to 
depict the police officers who directed attack 
dogs against demonstrators as kind and sensi- 
tive dog lovers. Likewise, the photograph of a 
student publicly taunting Elizabeth Eckford as 
she was walking to a newly desegregated school 
in Little Rock, Arkansas in 1957 records an im- 
portant part of history and is ethical to publish 
even though the student later in life expressed 
remorse about her conduct. Nonetheless, pho- 
tographers should recognize that they do not 
need to photograph everything they see that is 


negative or reflects poorly on an individual. 


ETHICAL ISSUES 
ASSOCIATED WITH PRIVACY 
The term “privacy” is subject to many defini- 
tions but basically comes down to an individ- 
ual’s right to be left alone. The law does little 
to protect individuals from being photographed 
when they are in public places, but this does not 
mean that all such photography is ethical. In 
other words, one can distinguish between legal 
and moral rights to privacy. 

Social Attitudes and Conventions. Societal 


attitudes towards privacy vary and it is difficult 


FORMULATING YOUR ETHICS 147 


a7, "5 4 rp ns 


FE DOR Sn PREIS reat 
One ethical issue is whether to photograph people 
who simply want to be left alone. It is certainly legal 
to photograph someone who is fishing and most 
people will not mind. However, being photographed 
may be another bad event in the day of someone 
who is trying to escape his pressures for a few 
hours. 


to determine the boundaries regarding when it 
is ethical to take photographs. Furthermore, at- 
titudes towards privacy seem to be shifting. As 
the ability of computers to gather and assimilate 
information about individuals and their habits 
chips away at personal privacy, people are be- 
coming more sensitive about privacy issues. This 
may partly account for the trend that people are 
increasingly uncomfortable about being photo- 
graphed by strangers. 

Although some people are hypersensitive re- 
garding privacy, refraining from photographing 
people is neither feasible for most photographers 
nor can it be justified on purely ethical grounds. 
Photography is an important aspect of society 


and the interests of photographers are entitled 


to some measure of respect. In this regard, the 
ethical propriety of taking photographs when 
people might prefer to be left alone depends in 
part on whether the subject is morally entitled 
to privacy. For example, most people expect to 
be able to take photographs of family members 
when attending amusement parks and someone 
who would prefer not to be photographed has 
no legitimate right to object merely because they 
will appear in the background of a photograph. 
Celebrities. Nonetheless, there are situa- 
tions where you should consider giving people 
some measure of privacy by not photographing 
them. An example would be photographing ce- 
lebrities while they engage in the personal kinds 
of activities routinely enjoyed by those who are 
not in the public light. It is legal to take such 
photographs, even when the person objects. 
Some people assert this practice is ethical based 
on the premise that celebrities covet attention 
and profit from any resulting publicity. It has 
also been asserted that such photographs are 
needed in an egalitarian society to show that ce- 
lebrities have an ordinary side. The contrary po- 


sitions are that everyone wants to be left alone 


An important aspect of determining your personal 
ethics is the degree of sensitivity to subjects. People 
who do not want to be photographed often display 
clear signs of their feelings. 
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at least some of the time and that no one can 
truly have an ordinary side if he or she cannot 
escape from being stressed and badgered when 
in public. In addition, pursuing an otherwise 
mundane image merely because it involves a 
well known person can show a lack of respect 
that reflects poorly on the photographer. 
Suffering and Pain. The ethics of photo- 
graphing people who are suffering or grieving 
is more difficult to resolve; although such pho- 
tographs may add to someone’s pain, they can 
provide social benefits such making others aware 
that people need assistance or that dangerous 
situations need to be rectified. They can also 
serve as record of history. One question to ask 
before photographing such scenes is whether 
the potential benefit outweighs the harm. Pho- 
tographing a pedestrian who has been killed by 
a hit-and-run driver is certainly ethical if done to 
aid a criminal investigation that might result in 
justice and compensation for the victim’s fam- 
ily. Taking such a photograph for your personal 
pleasure is questionable; the offense suffered by 
the victim’s family and bystanders is unlikely to 
be offset by whatever satisfaction the image pro- 


vides you. 


ETHICS OF PORTRAYING THINGS 
TRUTHFULLY 

Truth is not necessarily an ethical requirement, 
although it has been a traditional hallmark of 
photography. As artists, photographers are en- 
titled to some degree of license to depart from 
the reality of the scene as they saw it. On the 
other hand, photographs should not be used 
to perpetrate frauds. The balance between the 
artistic capabilities of photography and its po- 


tential to record objective facts presents an issue 
that photographers should consider when for- 
mulating their ethic. 

Expectations of the Viewer. A primary 
consideration when evaluating the ethics of de- 
parting from reality is the expectations of the 
viewer. In cases where viewers reasonably expect 
images to represent matters much as they actu- 
ally appeared, ethical photographers should dis- 
close when the photographs do not substantially 
express reality. Examples include photographs 
used to illustrate editorial journalism and sci- 
entific writings. One the other hand, viewers in 
contexts such as advertising or fine art generally 
do not have high expectations regarding reality. 

Photographers should be aware that view- 
ers sometimes expect disclosures when an im- 
age tends to represent something it is not. For 
example, readers of nature magazines often 
feel they have been lied to after learning that 
an animal was photographed at a zoo and not 
in a wild place. However, viewers rarely object 
to the reasonable use of traditional techniques 
such as filters, burning, and dodging so long as 
they do not grossly alter the essence of the sub- 


ject matter. Furthermore, express disclosures 


It has become more common for nature publications 
to disclose when subjects have been photographed 
in captive settings such as this Marbled Murrelet at 
a public aquarium. 


Digital photography has made it increasingly easy to alter images and correct defects. Few people take 
issue with traditional manipulations such as dodging, cropping, and spotting. However, not everyone is 
comfortable about using techniques such as removing extraneous or distracting elements in photographs 


used for editorial purposes. 


are unnecessary when the nature of the photo- 
graph indicates an obvious manipulation, such 
as a composite photograph that shows a mouse 
lifting up a house. 

Staging and Manipulating Images. Re- 
cording a scene truthfully involves ethical issues 
similar to manipulating images. Constructing a 


scene that is obviously staged or posed is ethi- 


One area where the public perception of digital 
photography’s ability to alter the depiction of real- 
ity has somewhat damaged the expressive power of 
photography is in images of rare or dramatic events, 
such as the Leonid meteor shower in 2001. Where- 
as people used to find such images interesting and 
rare, the common use of digital manipulation to 
change skies, alter the appearance of lighting, and 
add elements has diluted the effect unmanipulated 
photographs have on people. 


cal if viewers are likely to understand it as such. 
Likewise, photographers are not unethical when 
the inherent limitations of photography prevent 
recording all relevant information. For instance, 
a series of 100 exposures taken at a shutter speed 
of '/50 second over a ten-minute period can re- 
cord about 0.07 percent of the action. So long 
as the liberties necessitated by these limitations 
are not abused to misrepresent a scene, view- 
ers tend to tolerate reasonable choices regarding 
composition and equipment. 

However, the widespread adoption of digital 
photographic techniques has made it very easy 
for photographers to alter what an image de- 
picts. While there is a strong professional con- 
sensus that images used in the context of jour- 
nalism should not have the substantive content 
altered, opinions vary widely over the use of 
digital manipulation in other contexts. 

Intentionally staging a scene to reflect some- 
thing that did not happen becomes unethical if 
the photograph is likely to be construed as rep- 
resenting an actual scene or event. For example, 


Arthur Rothstein was accused of moving a cow’s 


skull from a grassy field and photographing it on 
parched ground when he worked for the Farm 
Security Administration during the 1930s. Politi- 
cians opposed to some of the New Deal legislation 
that was intended to aid drought victims used the 
image to support arguments that the Roosevelt 
administration was overstating the environmental 
conditions faced by farmers and ranchers in the 
West. Although Rothstein’s motive was to help 
people, the controversy over the image made it 
more difficult to achieve this objective. 

The other risk to staging photographs that 
falsely represent events is that you can irrepara- 
bly damage your credibility. Viewers who learn 
that a photographer has fabricated a scene repre- 
sented to depict actual conditions will doubt the 
veracity of other images made by that photogra- 
pher. If truth is a tenet of your ethical philoso- 
phy, you need to know when to inform viewers 
that a photograph does not represent reality. 

Creating a bad situation or making one worse 
to enhance the effect of an image on viewers is 
morally reprehensible. Doing so to increase sales 
is clearly unethical because any profits will be at 
the expense of increasing the suffering inflicted 
on other people. However, profit is not always 
the motive behind such behavior. Photogra- 
phers who champion social or political causes are 
sometimes tempted to create and photograph 
shocking scenes in an effort to garner support 
or sympathy from the public. Ironically, people 
who engage in this behavior demean themselves 
by adding to the harm they want to ameliorate. 
Although some may rationalize that the ends are 
justified by the means, proponents of change al- 
most always have alternatives to deceitful pho- 


tography to express their views. 


EFFECTS ON NATURAL SUBJECTS 


The ethical issue of whether taking photographs 
can adversely affect the subjects is another area 
where opinions vary widely and there are no set 
answers. For instance, some argue that scenic 
photographs of Yosemite have harmed the area 
by increasing visitation. Others maintain that 
these photographs have increased support for the 
park’s conservation. Although the issue of how 
photography affects subjects can rarely be evalu- 
ated with certainty, photographers should at least 
consider whether and when their photography 
could have effects they would prefer to avoid. 
Nature photographers in recent decades have 
actively grappled with the issue of whether their 
activities affect the environment. Most modern 
nature photographers avoid disrupting habi- 
tats but before the “do no harm” philosophy 
became prevalent, wildlife photographers were 
often willing to engage in conduct that harmed 
their subjects. For instance, some photogra- 
phers trimmed branches around birds nests not 
realizing that this practice increased the risk of 
predation. Some photographers even killed ani- 
mals with firearms to make them stay still. There 
is now widespread consensus among nature 
photographers that such practices are unethical. 
Another ethical debate concerns whether 
photography can lead to the degradation of 
habitats and scenic areas by attracting more 
visitors. In reality, many nature and landscape 
photographs are taken in heavily visited areas or 
from well-known viewpoints and are unlikely to 
increase the number of visitors or further de- 
grade natural areas. Nonetheless, photographers 
will want to be careful about publicizing sensi- 


tive locations if the attention is likely to cause 
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Another ethical issue for which there is no consen- 
sus is whether photography of natural areas such as 
this remote and ecologically-fragile lake can attract 
more visitation which tends to degrade them. 


them to be damaged or destroyed. Whereas a 
responsible nature photographer will avoid dis- 
rupting habitats and cease photographing if it 
stresses animals, casual observers often do not 
care about the damage they cause or downplay 


their effect on the environment. 


EFFECTS ON PEOPLE 

Photographers should also consider the effect 
that photographs may have on human subjects, 
although the moral aspect of holding people ac- 
countable for their actions makes photograph- 
ing people different than photographing wildlife 
and natural areas. While photographers should 
avoid taking photographs for the sole reason of 
harming someone, it is ethical to photograph 
people who will suffer as a result when those 
consequences are morally appropriate, consid- 
ering their conduct. For instance, the videotape 
of the Rodney King beating in Los Angeles in 
1991 radically changed the lives of the police of- 
ficers involved but was ethical because the offi- 
cers were committing acts for which they should 


have reasonably expected consequences. 


Nonetheless, photographers should consider 
whether they want a person to suffer, even when 
the conduct is intentional. This is particularly true 
when the probable consequences exceed what 
the photographer considers fair and reasonable 
under the circumstances. A high school student 
who falls asleep while working a summer job may 
present a humorous scene to a photojournalist 
looking for a human interest image, but it may 
not be worth getting the student fired. 

Sometimes, it is not reasonable to hold peo- 
ple accountable for their experiences. Accident 
and crime victims are rarely morally responsible 
for their circumstances and should not be photo- 
graphed without good reason. Similarly, people 
show different degrees of judgment at various 
stages of their lives and this should be consid- 
ered when evaluating the ethics of taking pho- 
tographs. For instance, a teenager who foolishly 
decides to skinny dip in public view may deeply 
regret being photographed. While it is legal to 
photograph people engaged in conduct resulting 
from ill-advised decisions, photographers should 
evaluate whether making an image is worth caus- 


ing pain and embarrassment to the subject. 


ETHICS OF MISREPRESENTING 
FACTS TO TAKE A PHOTOGRAPH 
Photographers have a long history of deceitful 
practices intended to gain them access to sub- 
jects that otherwise would be denied. Some- 
times the motives have been good, such as when 
Lewis Hines lied to local managers about be- 
ing employed by companies to gain entry into 
their factories to photograph abuses of child 
labor. At other times, motives have been quite 


questionable, such as misrepresenting that nude 
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photographs were being taken for educational 
purposes when the intent was to market them 
as pornography. Regardless of whether lying 
brings about good or evil, photographers need 
to understand they undermine their moral au- 
thority by resorting to misrepresentations. 

A major problem with misrepresenting one’s 
purpose that many photographers fail to con- 
sider is that it can backfire, even when motivat- 
ed by the desire to reveal fraud and unhealthy 
conditions. A case in point was the undercover 
reporting in 1992, by journalists employed by 
the American Broadcasting Corporation (ABC), 
that revealed unhealthy meat handling practices 
by the Food Lion supermarket chain. Two of 
these journalists filed job applications and were 
hired by separate supermarkets operated by Food 
Lion. While thus employed, they witnessed and 
secretly photographed improper food handling, 
which ABC later televised. However, the public 
furor over ABC’s tactics far exceeded concerns 
about Food Lion selling bad meat. Food Lion 
sued ABC and the journalists, and the super- 
market won a hefty verdict that was reduced to 
$2.00 on appeal. However, the use of deceit 
to gain access to the stores fostered a reputa- 
tion for sleazy reporting that overshadowed the 
highly newsworthy nature of the story. 

Even minor misrepresentations can adversely 
affect photography. A common lie by photog- 
raphers is they are taking a photography course 
and need images to fulfill an assignment. While 
the motives behind such misrepresentations 
vary, they rarely are intended to harm the sub- 
ject. Some amateur photographers misrepresent 
their reasons for taking a photograph because 


they are self-conscious about photography as 


a hobby and making up some purpose makes 
them feel more comfortable. Some profession- 
als misrepresent themselves as amateurs or tour- 
ists out of fear that the subject will deny access 
or will request money in exchange for being 
photographed. Although these practices do no 
harm to the subjects, they seldom result in any 
great benefit to the photographer. Being candid 
about why you are taking photographs is often 
easier when you can articulate the purpose of 
your photography. For instance, stating that you 
are documenting your neighborhood sounds 
more serious than “I like to take pictures”—and 
is usually more believable than “I’m taking a 
photography class.” Misrepresenting why you 
want to take photographs is more serious when 
it is done to obtain permission that would prob- 
ably be denied if you disclosed your true rea- 
sons. This kind of deceit is such a serious ethical 
infraction that it can expose one to legal liability. 
In addition, such practices may irreparably dam- 
age one’s credibility. 

Another consideration when one feels that 
photographing a particular subject will be im- 
possible without misrepresentation is whether 
taking photographs is the best way to accomplish 
your objective. In most cases, there are alterna- 
tives that can express a message more effectively 
than photography obtained through deceit. For 
instance, the ABC journalists might have ex- 
posed the Food Lion meat handling practices by 
interviewing former employees and confronting 
store managers with evidence. Although the 
footage may not have been as graphic, the pri- 
mary message ABC was trying to convey would 
not have been drowned by the media attention 


given to the questionable tactics. 
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CONCLUSION 


P hotography at its best would ideally 
not require that photographers have to 
worry about the legalities of their actions or that 
their intellectual property and commercial inter- 
ests would ever be at risk. However, the role of 
photographers in modern society is so pervasive 
that entanglements with legal issues cannot be 
entirely avoided. Fortunately, we live in a society 
that largely favors the rights of photographers 
and it is not all that difficult for most photogra- 


phers to avoid legal problems. 


Ethics require photographers to think about 
more than legal requirements when making im- 
ages. In a large sense, having a sound and con- 
siderate ethic about one’s photography will go a 
long way in avoiding legal problems. Photogra- 
phers should also be mindful that the law does 
more to protect photography than it does to re- 
strict it. By knowing the legal and ethical issues, 
photographers can increase their confidence 
in making images and derive more satisfaction 


from doing so. 


154 LEGAL HANDBOOK FOR PHOTOGRAPH 


ERS 


Administrative rule. A regulation drafted by a 
government agency to control regulated parties or 
establish procedures to be followed by the agency. 

Appeal. A proceeding in which the decision by a 
trial court or government agency is reviewed by a se- 
nior court for correctness. 

Appellate. Associated with an appeal. 

Arbitration. A method of resolving disputes out- 
side of court where the parties agree to have the mat- 
ter decided by a neutral party and with whose deci- 
sion they agree to be bound. 

Citizen’s arrest. An arrest made by a private citi- 
zen as opposed to a law enforcement officer. 

Civil. Matters that pertain to private rights and 
remedies as opposed to matters that pertain to crimi- 
nal or administrative law. 

Civil compromise statute. A statute that allows 
for someone accused of a minor crime to avoid pros- 
ecution by agreeing to compensate the victim. 

Claim. An assertion that one has a right to com- 
pensation or other action due to a wrong committed 
by another person. 

Classified material. Government documents and 
information which may be viewed by a limited num- 
ber of designated individuals. 

Clause. A sentence or paragraph that makes up 
part of a legal document. 

Common law. The body of law that is derived 
from ancient customs as modified and enforced by 
the courts. 

Compensation. Payment or remuneration made 


to repay someone for a loss. 


GLOSSARY 


Confrontation. A face to face exchange in which 
one party objects to the conduct of the other. 

Consent. A voluntary act of granting permission. 

Consideration. The items of value exchanged 
for each other in a contract. Examples of consider- 
ation include money, services, and the waiver of legal 
rights. 

Contempt. A deliberate act of disobedience to an 
order from a court. 

Contract. A legally enforceable agreement be- 
tween at least two parties in which they agree to ex- 
change things of value such as services for money. 

Copyright. A right accorded to visual artists, writ- 
ers, and others that protects against the unauthorized 
copying of their works. 

Counsel. An attorney who advises clients of their 
legal rights or represents them in court or business 
matters. 

Counterclaim. A claim filed by a defendant in a 
court action seeking compensation from or an in- 
junction against the plaintiff. 

Defamation. The making of false statements that 
damage the reputation of another. 

Defendant. A person against whom a court action 
is filed. 

Demand letter. A letter which notifies someone 
that they will be sued unless they make compensation 
for an alleged loss within a specified period. 

De minimis. Very slight or trifling. 

Discovery. Legal procedures that allow parties to 
obtain facts, information, and documents from other 


parties to a lawsuit. 
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Doctrines. See legal doctrine. 

Evidence. Proof that may be presented at trial. 

Evidentiary ruling. A decision by a court to al- 
low or prohibit a party from presenting certain evi- 
dence during a trial. 

Fair use. An exception to copyright which allows 
the unauthorized copying of another’s work for a 
limited purpose. 

Federal government. The system of government 
administered on the national level as opposed to the 
state or local level. 

Felony. A serious crime typically punishable by in- 
carceration for more than one year. 

Indemnify. To restore someone for a loss. 

Indemnity. An agreement where one person 
agrees to restore another in the event a loss occurs. 

Injunction. An order from a court which requires 
or prohibits the performance of a specific act. 

Invasion of privacy. The violation of a legal right 
to privacy. 

Judgment. The final decision of a court resolving 
a dispute. 

Judicial precedent. A court decision used as au- 
thority for determining how the law should be ap- 
plied in later cases involving similar issues. 

Lawsuit. An action filed in court in which some- 
one claims they are entitled to compensation or an 
injunction as a result of their rights being violated. 

Legal doctrine. A rule or principle of law. 

Legislative law. Laws enacted by legislative bod- 
ies such as the United States Congress. 

Liability. Exposure to an obligation to pay com- 
pensation or a penalty because of the failure to meet 
a legal duty. 

License. In the context of copyright law, the per- 
mission granted by a copyright owner for the use of 
images. 

Licensing fee. A fee paid to a copyright owner for 
the use of images. 

Litigation. The process of contesting claims in a 


lawsuit. 
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Loitering. To spend time idly at a specific area or 
property. 

Market value. The price that goods or services 
would command in the open market. 

Mediation. A process where a neutral third party 
assists others in an attempt to resolve a dispute. 

Model release. A document in which a model or 
legal representative thereof agrees to waive privacy 
rights with respect to being photographed and pub- 
lished. 

Nudity. A state of undress. 

Nuisance. An activity that unreasonably interferes 
with the right of nearby property owners to enjoy 
their property. 

Obscenity. Material that appeals to a morbid sex- 
ual interest in a patently offensive way. 

Ordinance. A rule or regulation enacted by a city 
or county. 

Permit. A document issued by a government 
agency that allows someone to engage in an other- 
wise restricted activity. 

Plaintiff. A person who files a court action against 
another. 

Plea agreement. An agreement in which a person 
agrees to admit guilt to a crime in exchange for a 
specified punishment. 

Pornography. Material intended to appeal to a 
person’s sexual desire. 

Privacy right. See right to privacy. 

Privilege. (1) A exemption from tort liability in 
the face of special or unusual circumstances, (2) A ex- 
emption from having to provide information, docu- 
ments or testimony to a party engaged in a lawsuit. 

Probable cause. A reasonable ground to believe 
that a crime has been committed. 

Publication. To display or make known to people 
in general. 

Recitals. Statements of fact, law, or reasons in a 
legal document such as a contract. 

Recovery. The compensation obtained as a result 


of a judgment entered by a court. 
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Release form. A document in which a person 
agrees to consent to an act or give up a legal right. 

Relief. Redress provided by a court such as an in- 
junction. 

Remedy. The means by which a legal right may 
be enforced. 

Restitution. See compensation. 

Right to privacy. A legally recognized right that 
protects against the unwanted intrusion into private 
spaces, unauthorized use of another’s reputation for 
commercial gain, or the public portrayal of a person 
in a false light. 

Sanction. A court order punishing someone for 
improper behavior. 

Search warrant. An order issued by a court au- 
thorizing law enforcement officials to search for and 
seize property that is evidence of a crime. 

Securities. A document that evidences an interest 
in an enterprise or a debt. Examples include stock 
certificates, notes, and bonds. 

Security obligation. See securities. 

Settlement. An agreement between the parties 
that resolves or avoids the need for a lawsuit. 

Small claims court. A court in which minor mat- 
ters are heard. 

Stalking. Behavior consisting of following or 
waiting for a person in a manner that causes a reason- 


able fear of harm. 


Statutes. Laws enacted by legislatures. 

Statutory. Pertaining to a statute. 

Subpoena. In order issued under the authority of 
a court that requires a person to provide evidence to 
a party in a lawsuit. 

Terms and Conditions. Provisions of a contract, 
commonly used by photographers who license their 
images for publication. 

Tort. A private wrong or injury that is not a 
breach of contract. Examples include trespass, nui- 
sance, and assault. 

Trademark. A distinctive mark or phrase used to 
distinguish the goods and services provided by one 
person from the goods and services provided by oth- 
ers. 

Trespass (criminal). The unauthorized entry or 
remaining on a person’s property in defiance of in- 
structions, such a verbal request or a posted warning, 
prohibiting one’s presence. 

Trespass (common law or private). The unau- 
thorized entry onto another’s property. 

Trial. A proceeding at which the parties present 
evidence and have a judge or jury resolve their dis- 
pute. 

Verdict. An award issued by a judge or jury before 
the official entry as a judgment. 

Whistleblower. An insider who reports wrongdo- 


ing to government authorities or the media. 
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A 

Accident scenes, 71, 149, 152 
Administrative rules, 11-12 
Aerial photography, 24 
Airports, 17-18 

Animals, photographing, 69-70 
Astrophotography, 28 
Attorney, hiring, 91-92 
Audiorecording laws, 36 


B 
Buildings, 72-73 


C 
Candid photography, 29-45, 
123-30, 146-47 
ethics, 146-47 
privacy issues, 29-45, 123-30 
Celebrities, 36, 130-31, 148 
Citizen’s arrest, 83-84 
Civil law, 13 
Common law, 12-13, 33-34 
Concert halls, 17 
Confrontations, 74-94 
dealing with, 79-86 
honesty, importance of, 80 
reducing, 76-79 
seizure of equipment or 
images, 82-86 
summoning law enforcement, 
81-82 
verbal objections, 80 
with businesses, 75 
with law enforcement, 74-75, 
80-81 
with private citizens, 75-77 
Consent, 25-27, 40-45; see also 
Permission and Releases 
Constitutions, 11 
Copyright-protected material, 
photographing, 55-62 
copies, what constitutes, 
58-60 
de minimis use doctrine, 60 
erroneous claims, 57-59 
fair use doctrine, 60-62 


(Copyright-protected material, 
photographing, contd) 
potential for infringement, 
55-56 
types of work, 56-57 
Copyrights, 95-118, 134-35 
elements of, 95-97 
enforcing, 107-16 
estate planning, 117-18 
history of law, 98-100 
infringement, 107-16 
insurance, 118 
notices, proper, 106-7 
ownership, 97-98 
registering images, 100-105 
removal of CMI, 116-17 
stock photography, 134-35 
term of, 117 
Crime scenes, 71, 149, 152 
Criminal law, 13 
Currency, 47-48 


D 

Defamation, 130-31 

Demand letters, 90-91, 92-94, 
112-15 

Demeanor of photographer, 
77-79 

De minimis use doctrine, 60 

Disorderly conduct laws, 20 


E 
Economic espionage, 54-55 
Emergency personnel, 21-22, 71 
Emotional distress, infliction of, 
32-33, 149, 152 
Employees, photographing, 
38-40 
Ethics, 144-53 
candid photography, 146-47 
effect of photography on 
natural subjects, 151-52 
effect of photography on 
people, 152 
misrepresentation of purpose 
for photogarphy, 
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(Ethics, contd) 
152-53 
misrepresentation of subjects, 
148-51 
privacy issues, 147-48 


F 
Fair use doctrine, 60-62 
False light, 129-30 
Federal insignia, 48-50 


G 

Government agencies, 18-19 

Government-owned property, 
16-19 


H 
Homeland Security Act, 70-71 


I 

Improper public conduct, 70 

Intellectual property, see 
Copyrights, Patents, 
Trademarks, and 
Trade Secrets 


L 

Law-enforcement activities, 
21-22, 71 

Laws, enforcement, 10-14 

Laws, making, 10-13 

Licensing photographs, 132-43 

Loitering, 21-22 


M 

Military insignia, 48-50 

Military installations, 50-54 

Minors, photographing, 9, 35, 
45, 67-69, 71-72 

Misappropriation of likeness tort, 
124-28 

Misrepresentation of purpose, 
25, 41-42, 80, 152-53 

Misrepresentation of subjects, 
148-51 

Model releases, see Releases 


N 

Natural subjects, effect of 
photography on, 
151-52 

Newsworthy events, 32, 152-53 

Nuclear facilities, 51-52 


P 
Parks, 15-17 
Patents, 118-120 
application process, 119 
infringement, 119-20 
qualifying for, 118-19 
Patriot Act, 70-71 
Permission, 25-27, 40-45, 
76-77, 80; see also 
Releases 
ability to consent, 25-27, 41 
asking for, 76-77 
implied consent, 40, 41 


Publishing, 122-43 


advertising and commercial 
products, 126-29 

artistic value, 126 

commercial usage, 124-25 

defamation, 130-31 

editorial usage, 124-25 

false light, 129-30 

misappropriation of likeness 
tort, 124-28 

photographer’s interests, 123 

privacy issues, 123-30 

publicity given to private life 
tort, 128 

right to publicity tort, 
124-28 

subject’s interests, 122-23 

what constitutes publication, 
122 


misrepresentation of purpose, 
25, 41-42, 80 

mistaken, 25 

oral consent, 40 

releases, see Releases 

time period of, 25 


Pornography, 66-69 


children, 67-69 
nudity in public places, 67 
obscenity, legal criteria, 66-67 


Privacy, 29-45, 123-30, 147-48 


common law, 33-34 

ethical issues, 147-48 

expectation of, 30-32, 38 

intrusion on seclusion, 
29-32, 123-24 

misappropriation of likeness 
tort, 124-28 

newsworthy events, 32 

publicity given to private life 
tort, 128 

right to publicity tort, 
124-28 

statutes, 34-36 


R 
Recording laws, 36 
Releases, 40-45 
consideration clauses, 42—43 
description of images, 42 
irrelevant provisions, 44 
minors, 45 
model, 42-45 
unconscionable clauses, 
44-45 
usage of images, 43-44 
written, 40-41 
Retail operations, 23, 37-38 
Rights, understanding, 8-10 
Right to publicity tort, 124-28 


) 

Schools, 19-20 

Search warrants, 85 

Securities, 47-48 

Security monitoring, 37-38 

Seizure of equipment or images, 

82-86, 88-92 

government seizures, 84-86 


Sidewalks, 15-16 
Small claims court, 91 
Sports venues, 18 
Stalking statutes, 36 
Stamps, 47-48 
Statutes, 11 
Stock photography, 132-43 
agencies, working with, 
141-43 
copyright on, 134-35, 137 
dispute resolution, 138-39 
grant of rights, 135 
liquidated damages, 136-37 
lost images, 138 
payment, 135-36 
rights-managed, 132-33 
royalty-free, 133 
self-billing, prohibiting, 136 
terms and conditions, 
133-34, 135-41 
unauthorized use, 134-35, 
137 
use in violation of law, 138 
Stop-and-identify statutes, 85 
Streets, 20 
Subpoenas, 86-87 
Superfund sites, 73 


T 
Trademarks, 48-50, 62-66, 
120-21 
affiliation, 64-65 
artistic works, 64-66 
federal, 48-50 
protecting, 120-21 
registering, 121 
what constitutes, 63-64 
Trade secrets, 54-55, 120 
Train stations, 17-18 
Trespassing, 23-24 
Tribal lands, 27 
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Videorecording laws, 36 


Private property, 22-27, 131-32 

Property, access to, 15-28 

Property, personal, 40 

Public forums, traditional, 22-23 

Publicity given to private life 
tort, 128 


photo labs, 83 

private seizures, 82-84 
remedies for, 88-92 

search warrants, 85 
stop-and-identify statutes, 85 


Shield laws, 87-88 


Workplace, photography in, 
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“A handy reference for quick answers to some of a photographer’s most pressing 


and common legal questions.” —PhotoSource International 


AVOID RISK AND POTENTIAL 
LIABILITY BY LEARNING YOUR 
RIGHTS AS A PHOTOGRAPHER 


Photographers who do not understand their most basic 
rights about what, where, and when they can photograph 
tend to approach legal issues with blissful ignorance, ex- 
treme caution, or reckless abandon. 

Daring and foolish souls may brazenly cross the lines 
of propriety to obtain exclusive images of matters such as 
a celebrity’s private activities (attorneys occasionally re- 
fer to these photographers as “defendants” ). Conversely, 
overcautious photographers may miss a once-in-a-life- 
time photographic opportunity because they fear legal 
repercussions from photographing a subject they assume 
to be problematic. Each of these photographers may suf- 
fer as a result of their approach to the legal issues. 

Even after shooting, there remain legal issues to con- 
sider. In order to protect themselves from liability or ex- 
ploitation due to the improper use of their images, pho- 
tographers must educate themselves thoroughly on the 
subject of publishing, copyrights, licensing, and more. 

As this book explains—in simple terms you don’t need 
a law degree to understand—insight into the law can 


make you a better and more effective photographer. 


Amherst Media: 


PUBLISHER OF PHOTOGRAPHY BOOKS 


PO Box 586, Buffalo, NY 14226 


www.AmherstMedia.com 


ISBN-13: 974-1608954759 


$39.95 USA | 
$43.95 Canada 


2279) 
mpyree 9 781608 954759 


FEATURES: 

e Fully updated to cover the legal landscape 
for photographers in the post-September 11 
environment 


e How laws are made and enforced on both the 
federal and state level 


e Your rights when photographing in public 
places 


e How to safely and legally gain access to private 
property for the purposes of photography 


e Photography on tribal lands, at government 
and military facilities, and many other special- 
ized locations 


e Privacy issues regarding photography—and 
how to avoid incurring liability 


e Tips for security monitoring and photography 
in the workplace, whether by employers or 
employees 


e Obtaining permission to photograph children, 
adults, and private properties—plus tips for 
ensuring your releases are both adequate and 
enforceable 


e Restricted subject matter (and common mis- 
conceptions about what you can’t photograph) 


e How to avoid confrontations when possible 
and what to do should a problem arise 


e What to do if your equipment is seized by a 
law-enforcement officer, private individual, or 
government agent 


e Protecting your intellectual property using 
copyrights, patents, and trademarks—and how 
to enforce your rights against infringement 


e Your rights (and your subjects’ rights) when 
licensing photographs or publishing images in 
a commercial or editorial context 


e Formulating a clear ethical code that will help 
keep you in the clear legally and maintain your 
professional credibility 


BERT P. KRAGES, ESQ. is an attorney who special- 
izes in intellectual property matters. He is nation- 
ally recognized as a public advocate for the rights of 
photographers to document what they see in public 
spaces. 


